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SOUTHERN DISTRICT OF NEW-YORK, w. 

BE IT REMEMBERED, that on the 19th day of February, in the 48th year of 
Hw Independence of the United States ef America, WILLUM GOULD & DATID 
BANKS of the said District, have deposited in this office the tifle of a Book, the right 
whereof they claim as Froprieton, in tlte words following, to wit^ 

The Oflice and Duties of Masters in Chancery and Practice in the Master^s Office- 
With an Appendix of Precedents. By Murray HoffmaD, fiiq. One of the Masters of the 
Court of Chancery for the State of New York. 

In conformity to the act of Congress of the United States, intitled, '*^ An Act for 
(he encourd||>ment of learning, by securing the copies of maps, charts, and books, to 
the authors and proprietors of such mpiei. during the time therein mentioned ;'*'* anA 
also taan act intitled '^ An A«« •«i|»pl«uieatary to an act, inUU^a, An act Ibr the encour- 
agement of learning, by securing the copies of maps, charts and books, to the authors 
and proprietors of such copies during the times therein mentioned ; and extending the . 

benefits tliereof te the arts of designing, engraving and etching historical, and other ( 
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Extract of a letter Jram Chakceixor Ksnt. 

THE Manuscript Volumes on the Practice before the Maa- 
ter were not put into my hands until Friday. I have looked them 
over, and communicated to Mr. B. my high opinion of the accuracy^ 
utility^ credit and value of the work. I think it would be por- 
chased by all the Practisers and Masters in Chanowry who do any 
real business, and mean to do it skilfully. 



Letter from T. A. Emmet, Esq,. 

I RETURN the Manuscript work you put in my hands, which 
I have examined with much pleasure. It seems to me extremely 
Weil arranged, and carafully and judiciously executed. I think it 
will be a very usefal. work both to Masters, and Solicitors, and I 
may also say to counsel, for I have certainly gained much informa« 
tion from it. I hope you may derive as much profit from it, tfd 
I think the Community will benefit. 
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INTRODUCTION. 



OF THE ORIGIN OF THE COURT OF CHANCE- 
RY AND ESTABLISHMENT OF MASTERS. 



THE office of Master of the court of Chancerj is coe- 
val "With the earlieat memorials of the court, and it is impossible 
to satisfy curiosity respecting the institution of the one, witliout 
tracing the source of the other. The inquiry into this misty 
origin may be deemed irrelevant ; but an excuse will be found 
with all» who, animated by a genuine love for their profes- 
sion, find their chief gratification in tracing the birtli of the 
laws they assist to enforce, and in regarding the philosophic 
phcenomenon, that at this period of enlarged science and 
reason, the customs of the barbarians of the dark ages are 
governing the most enlightened nations of the world. ** They Preface lo 
are worthy of reprehension who contemn the study of an- Reports. • 
tlqaity, (which is ever accompanied with dignity) as an arid 
curiosity." 

The discovery of the Pandects of Justinian in 1 1 37 pro- 
duced a marked effect upon the judicial systems of Euro|)e. 
Mr. Robertson<(l) attributes to it the first formation of gen- 
eral codes of laws ; the Pandects affording a model for tlie 
collection and digest of the customs of the rude nations of 
£urope« In thiv iic is iii«ucurtttu* — fiimj^ b^foiii ihat disco- 
very several collections had been made in England by the 
Saxon Monarchs, both before and after the Heptarchy.(3) 

It was in another respect that the consequences of this 
discovery were important. A struggle immediately arose be- 
tween two rival systems of jurisprudence, one of which was 
the result of the leaniing and abilities of distinguished Ju- 
rists, acting upon the experience of an ancient civilized com- 

(\) Charles 5th, Vol. 1st, N. 25. 

(2) Spelman's Glossary " Lex." He mentions several compi- 
lations of Ethelbert, of Ina and OflTa — of Alfred, " Incljti illius 
Aifridi Regis Anglicanum Legum condito! is." And the reduc- 
tion into one body called the common law, of the three systems, 
viz. of Mercian, Danish, and Enelish law, bv Edward the Confessor. 

See also a notice of the Dom Bee, or Liber Judicially of Alfred 
in Reeves Hist. Rng. Ij^yk^ Cap. I. page 25. 
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mnnity, and the other had arisen from the customs of bar* 
barous nations ; was rude and unformed, and ill adapted tm 
the increasing complexity * of society, but yet was full off 
principles which identified its preservation with public liber^ 
iy, and protection from arbitrary power.(S) 



(3) The aversion of the northern nations to the civil law may 
Seidell's ^ traced to a very distant period. 

Dissertatio " Etism apud Wisigothos a Cindaswihtho Rege sub annum 

ad Fletam Christi 650. Juris Eomani expressissima lege osus prohibetor." 
Cap. 5. Sec. It appears from this dissertation that the Roman law prevailed 
ft* r* fc much in Italy during the dark ages. 

Sect 5 et ^^^ Selden however frequently states, that it was the Theodo- 
{>asBiim! ^ ^^^" ^^^^ ' ^^^ ^^'^^ ^^® Justinian was unknown. 

He details the history of the progress of this law among the Ett* 
ropean nations after the discovery of the Pandects, ** quando ve- 
lut ex inter mortuis in occldente resurrexerat corpus Justiniaii- 

See CaD. 6. ^^^'f^**' 

Sect. 2, 3, 4. It appears to have been fully adopted by some, as the supremo 

law ; other nations took it as a guide in cases where former laws 

Cap. 6. Sect. ^^®*'^ ^^^ contradictory, and by some it was wholly rejected* 

4. * The latter was its fate in Scotland. " Tametsi etiam in Scotia 

usus sit Juris hugus Ceesarei tam forensis quam Academica, is ni* 

hilominus baud alius est quam ut Juris extranei ratione in se op- 

timam disputantibus suggerentis, noiu autoritatem, qua. talis, om- 

nino obtinentis. Nam expressim ibi sanctionibus cavetur Parla- 

mentariis, non alias iliic Leges autoritatem habere prseter eas que 

sunt regni et communes regni." 

He cites a statute of Scotland. 3 Jac. 1st, Cap. 48. 

. In England it excited immediate alarm and continued opposition. 

ad Firtara'' ^^ ®^»?^ ®^ ^^^ ^^o» forbade its use. " Rex quidem Stepha- 

Cap. 7. Sec. ^^^> ^Hfttis Le^ibus Italiee in Angliam publico edicte, prohibuit 

6. ne ab aiiquo retinereniur." 

Selden^s « Whon TKouut^ of l^OOClStOCK amt otners appealed the arch- 

England's bishop of York with others of seducing the King's (Richard 2d.) 
Epinomw^ ^ facile humour to their own desires, advice being asked touching 
^ap. . oc. ^1^^ formality of the appeal, both of common lawyers ^nd civilians, 
they all agreed it was insufficient in both laws : but answer was 
given by the baronage that they would adjudge it by Parliamen- 
tary authority ; neither could Uiey be directed by the civil law» 
parceque la Royal me d'Angleterre n'estoit devant ces heures, ny 
a' lenteat de nostre dit seigneur Roy et Seignures de Parliament 
unq' ne serra rules ne governes per la ley civil." 
One of the articles of impeacnment a^inst Cardinal Woolsey, 
Barriogton on was this— <^<Quod ipse intendebat finahter antiquissimas Leges 
the Statutes Anglicanas penitus subvertere, et hoc Regnunk Angliee, et ejus- 
;*ag;c 38. ^^^ Regni Populum dictis legibus civUibus et canonibus suljur 

garc." 
^^^^' The celebrated declaration of the Barons in the statute of Mor- 

ton , Quad nolunt leges ^n^lise mutare, was made upon a propo- 
sition of a Poictevine favorite of Henry 3(1, to legitimize children 
. born before marriage; the rule of the ciVii law. 
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INTRODUCTION. rii 

One of the leading doctrines of the civil code and which 
probably was the chief cause of the opposition it encountered^ 
was the supremacy of the Monarch in legislation. He was 
considered as the sole authoi^and arbiter of tiie laws^ which 
were subject to alteration or reversal at his despotic will.(4) 

This doctrine was fortunately as hostile to the system of 
Feudalism^ as destructive of the principles of liberty. It 
could not be endured by those, whose fathers had been accus- 
tonied amid the clash of their shields to sanction the decrees 
of their chiefs ; and who' tlieroselves, in a regular public bo* 
dy, partook of the dignity and power of legislation. Such 
a body existed in all the countries of Europe which were 
influenced by the Feudal system. In England, there is no 
trace of the monarch's claiming the right of making laws, 
prior to the Norman conquest* Tboy were passed, and with- 
out a question of its authority, by an assembly, of which he 
was but a member .(5) 



, (4) <*Qaod Priacipi placait legis habet vigorem cum Lege Re- ^*J- ^^J}' ,^ 
^ qu8e de ejus imperio lata est, populus ei et id earn omne impe- ^ \ 6. ^ ' ^ 
liuro suum et potestatem concedat. Quodaiaque ergo Imperator 
per epistolam constituit, vel cognosceos decrevif^ vel ^icto preece- 
pit, legem esse constat." The Lex Regia is explained in the note. 
^* Imperator solus et conditor et interpres legis exi&timatur." Code, l. M 
See also Domat's Civil Law, Prel. Book, Tit. 1st, sect. 1.10. ^^' 
(JS) The general Wittenagemotte after the union, was for the 
whole Kingdom, what the separate Wittenagemottes had been 
for each distinct one, during the Heptarchy. ^The following au- 
thorities will shew the nature of these bodies. ^ 

" Ina King'of the West Saxons began his parliament 'ihu^. — Lambard's 
"I Ina, by God's gift, king of the West Saxons, with the ad- nlo^g^^A 
vice and teaching of - CameO mj Fallw.!, -KcWermy Bishop, and g'^ ' ^^^fit 
with all my Aldermen, and the eldest wise men of my people^ 
and also a great assembly of God's servants, (the clergy) was 
oareful of the health of our souls, and establishment of our king- 
dom." 

Mr. Larobard then remarks,—-" Lest any man should think these 
estates were called together more for Iheir advice.3ind counsel t^ 
be given to the king, than for any authority or interest they had 
in making the laws : First— The preamble calleth those laws — 
Our doomes or Judgments, and the purvieu saith, • We bid or 
command,' in the plural number, which also may not be restrained 
to the king alone for honour's sake, as we now use to speak, for 
he is there named. ' I Ina king,' in the singular number only." 

The author then proceeds to Alfred^s laws, — and again answers 
the objection derived. from their style, tiiat they were made with 
the advice ot those wise men as privy counsellors only, not that 
their assent was necessary. He says, " I will use no other ar- 
gument than the testimony of Alfred himself drawn out of the 
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When the Conqueror sought to introduce a more despotic 
.system, he met with so powerful an opposi^tion, that he was 
compellcd.to resign the attempt ; and although in the coarse 
of his reign, partly hy force and partly hy insidiousness, 
he effected considerable changes in the legal system of the 
realm, yet he never ventured to assert the great doctrine 
of despotism and the civil code, that the Monarch by his sole 
authority, could establish and change the laws.(6) 

This influence of a public body in legislation did much for 
civil liberty, and well entitled the {itHrliament of England to 
the appellation given it by Mr. Spelman of Jiugustissimum 
JingUcarum lAbertatum el sacra anchora. There was boweV' 
er an important doctrine of the common law which tended to 
counteract this principle of the government. The king was 
considered as the head and fountain of the law ; and tlie 
meaning of this maxim was, that he was the judge of causes 
and distributor of justice in the last resort; that the institu- 
tion of all the tribunals, and the right' of changing their de- 
cisions, was part of his prerogative. In short, that the su- 
premacy and the majesty of judicial power resided solely id 
him.(7) 



same place, fthe preamble to his laws) for he saith,-^" That the 

laws of king Ina, were made by a synod of wise men." 

Mirrour, " For (he estate of the realme, king Alfred caused the Earles to 

Cap. 1. Sec. meet, and ordained for a perpetual usage, that twice in each year 

T ^^"^^t ^^ oftener, if need )^ere, should assemble together in London to 

1768.** ^ ' ^P^^^ their minds for the guiding of the people of Gcod, how they 

snould keep themselves From offences, 'should live in quiet, and % 

have ri^ht done them by certain usages and sound judgments. 

By this estate many oiclinan«>«9 wetr niadv by many Kings ; and 

it was assented to, that these things following should belong to 

the king, and to the right of- the crown." 

Camdon^fl /' Majores nostri Anglo Saxones Wittenagemotte id est pm- 

Brittannia, dentum conv^ntus Latini ejus et subsequentis oevi scriptores 

fol. 12S. b. commune concilium, curiam altissimam, &c. vocarunt. Summaui^ 

autem et saci^sanctam authoritatem habet in'Le^bus ferendis, 

confirmandis, anttquandis, interpretandis, proscriptis, in integrum 

restituendis, litibus inter privatos difficilioribus decidendis." 

See also a large collection of authorities in preface, 9th reports, 
and in Petyt on antient right, 10 to 16. 

(6) For an account of the innovations of the Conqueror, See Mr. 
Selden's Janus Anglorum Book 2d. Cap. 1. Petyt on antient n^t 
17 to 48. of preface. Sullivan^s Law Lectures 28, 29. and Millar 
on English Government. 

. (7) " Nemo in lite rcgem apprllal, nisi quidem doroi Justitiam 
consequi aut impetrare non potent." Leg. Edg. cap. 2. apud Ju- 
risdiction of Chancery vindicated 8. 2 Reports in Ch'y. 
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The mouarch exercised this high judicial authority in his 
great Court of Justice, or in private* I»i cither case the 
Chancellor appears at the earliest period to ha\e heen his as- 
sistant and adviser upon the subjects brought before him. 
His decision was made u[)on principles of equity as well as 
law, and the distinction of Courts administering justice upon 
these separate principles, was wholly unknown. 

At what period the Chancellor was first employed as an 
officer of the Crown* it is perhaps im[K)ssibIe to ascertain. 
Be appears to have held a station of dignity and importance 
long before the Conquest. Part of his duties were to pre- 
pare and attest the charters and writings of the monarch.(8) 



'*Rex et non alius debet Judicare si solus ad id sufficiere possit, Bracton, 
cum ad hoc per virtu tem sacram teneatur." Cap. 2. 

"Nous voulons que nostre Jurisdiction soit surtootes Jurisdic- Britton 
tions en nostre Rojalme, issint que in toutes manercs de felonies, IntroductioD, 
trespas, Contractes, et en toutes maneres d^autcrs accions personal- ^'^\ ^< 
Ics on reales." *^*** *®^- 

"The kings used to go from county to county every seven Mirronr, 62. 
years to enquire of offences and trespasses and of wrongs done to Cap. 2. s. 3. 
themselves and to the crown and to the common people, and 
wrongs of their officers and all false judgments, and iney used to 
do right to all persons, by themselves, or by their chief justices." 

Speaking of Turketulus Mr. Spelman says :— 

" Cancellarium suum eum constituit (Rex Edwardus Senior) ut Spelman'a 
quecunque negotia temporalia vel spiritualia Regis Judicum, expec* Gloia. rerbo 
talMint, illius consilio etdecreto, (tarn sanctce iidei, et tai > profundi CanceJlanus, 
ingenii tenebatur) omnia tract|irentur, et tractata, irrefragibilem pJUj^^^^' 
sententiam sortirentur." 

" That relief was^given in equity in former times appeareth by Juriidiction 
the law of king Edgar, Cap. 2. and by the laws of Henry I. Gra- **? Chancery 
viora placita soli Justitiee : vel misericorduE principis addicuntur." J*^**<"cated, 



" Cases were adJuclgeiTHctormng to equity before th'j customs ^' 
of the realm were written and made certain." l.*Se*c g *^' 

" Such as then (before Edw. i.) soTight relief by equitie were * . . 
suitors to the king himself, who being assisted by the. Chancellor ^'^^*^*<***> ^^• 
and Council, did mitigate the severitie of the law, in his own per- 
son when it pleased him to be present ; and did in absence either 
refer the same to the Chancellor alone or to him and some other 
of the council. — So as the Chancellor had not then any court pro- 
per to himself, but rather assisted the king, as did then the chief 
justice, and the rest of the king's council also.'' 

" As to the third point of inquiry, viz. of the persons who sat and Maddoz Hist, 
acted in the king's courts, the king himself was properly head of of the Ex- 
this court." Mr. Madox (sect. 6.) cites many Rolls of pleas held 5!**^"3'''s 
before the king in person, in the time of Henry 3d. g'^^P' **' °®^* 

(8) Hereby it appeareth that the ofiire of Chancellor then was at 
first to make and seal the instruments tliat passed from the prince. Lombard's 
This 1 call his original duty, because it cannot be shewn out of xrchion 5i 

B . ' 



INTRODUCTION. 

The kings of the Saxoti^times adminlsiered jasiice in ib« 
ti^ittenagemoUe, lite sesit of the) Supreme Judicial, as wdl as 
Legislative powcit*« William the Conqueror established one 
general Court in Ms palace, and composed it of the chief 
officers of the crown. But the increasing number of caused 
arising from the grieater complication of the affairs of th« 
community, the power of tlie BaronSf which di*ove suitors to 
the Crown for justice, and the magnitude of the authority 
])ossossed by the chief justicier, at last led to the division of 
this great body into lesser jurisdictions, which prevail to this 
day .(9) 

Both before and after this division the Chancellor was cm*^ 
ployed in the formation and sealing of writs and processes* 
issued for the commencement of suits. The Normans had 
pushed the principle of the king being the source of all jus- 
tice, to the length of declaring, that no writs (where the mat- 
ter was over 40s.) should issue, but of his special grace, and 
upon arbitrary fines. It was this oppressive doctrine 4bat 
the maxim of Magna Carta nulU negabimuSf nulU Vendemu$ 
rectum vdjustitiam was intended to destroy.(l 0) 
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any historie (as I think) that ever there was in England any seal- 
isgs or writings, or mention of the name of Chancellor before the 
days of Edward the Conressor, who first brought the Seale from 
Normanclie. 

Mr. Spelman however traces the office to the time of Edward 
the Elder. ^ 

^' Turketulum, Athelstano, Eadmundo, et Edredo, Re^tts, nee 
non eorum patri Edwardo Seniori Caficellarinm fuisse mdicat In- 
li;ulphus, etiam consiliarum primum prtecipuum, et a secretis fa- 
mihariaatmutn. De munere cancellarii baud perRpicue constat 
subistis seeculis,; sed in dictanclls chants rc^iis ti oon in ezaran* 
dis operam Navasse palam eat, ex Ingulpho.^' 

See also jurisdiction in Chancery vindicated. 

(9) •• These four Courts (Chancery, King^s Bench, Common 
Pleas, and Exchequer) then included in one Court, called Aula 
Regis, did follow the king's Court; but by the Charter granted 
by John, and after by king Henry Sd, the common pleas vere ap- 
pointed to be holden in a place certain, and not to follow the 
King's Court; yet the Chancellor and Judges of the king's bench 
did long after follow the king's court. But king Edward 1st, be- 
ing weary of the great power of the Chief Justice of England, 
did appomt more to be judges in criminal cases. And then the 
King's Bench b^n to be a distinct court, and then the Chan- 
cery and Exchequer also came to be several courts." 

For the organization of the Aula Regis, see Gilbert's History of 
the common pleas. Introduction. 

(10) "The Chancellor used likewise to supervise and seal the 
wnts and precepts that issued in proceedings pending in the Cu- 
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When tbe Aala Baps was broken up, those courts which 
were appointed to administer the settled law were of course 
bound to obserTO its rules with strictness, and one branch 



ria Regis and the Exchequer; and after the division, in^he king's 
other courts of law." 

" In terns Le Roj Alfred nestoit nul briefe de grace, eins fue- Mirronr, Cap. 
rant touts briefs remdeials, grantables come de det per Vertue de 5. See. i, 
' serement." ^V^^- P^- 

'< King Alfred at the division of the kingdom into shires or ^^^^ ^J^^' 
counties instituted this Court called the County Court, and es- jiughca 
tablished jurisdiction in it,— ^granting power and authoritj to the Translation, 
sheriflT to hear and determine such matters as should be brought 246. 
unto him." 

<' Munus i^tur Comitis Judiciarum fuit vim et iniuriam prohi- Spelman^s 
bere latrocinia comperure, pacem regiai%non solum fegum tramite ^^o*- v«rbo 
sed armis etiam promovere. Jura Regia et vesti^alia curare, col- ^^^^^9. 
ligere, fisco inferre. Presidebat autem foro comitatus, non solus, 
sed adjunctus Episcopo, hie, ut jus divinum, ille ut humanunit 
diceret** 

*^ From the first Assemblies came Consisteries which we now Mirronr, Cap. 
call Courts, whereof the sheriiT held one mouthljw— And these I. Sect. 15. 
Courts are called County Courts where tbe jodement is by the Hqghet 
suitors, if there be no writ, and is by warrant of jurisdiction or- Transl. 
dinary." 

^* No cause of consequence was determined without the king's GilbertVHia- 
writ, for even in tbe County Courts of the debts which were above tory common 
forty shillings there issued a Justieies to the sheriff to enable him pleas, 
to hold, such oiea, where the suitors are judges of the law jmU *»<roduction. 
the fact. So likewise there issued out the writ of right to enable 
(he lord to hold pleas of land within his jurisdiction, for it grew 
a maxim among tne Normans, that no one could hold lands with- 
out the king's patent, nor plea above 405. without the kinv*s writ." 

*' There was aomefim a a maMm of < li e la tr of fingland, that no Doctor and 
man should have a writ of rip;ht but by special suit to the king. Student, 
and for a fine to be made in the chancery for it. But these max- '^'^^^ ^* 
ims be changed by the statute of Magna Carta, Cap. 16. where it ^^^' ^' 
is thus said. Nulli negabimus, nulli vendemns rectum vel Justiti- 
out. And by the words nulli negabimus, a man shall have a writ 
of right of course in the chancery, without suing to the king for 
it, and by the words nulli vendemu9, he shall have it without fine." 

•• If the Lord Chancellor did not grant out writs, the courts of jarkdiction 
common pleas, and the Kings Bench would sit still and have no- inChanceryj 
thine to do ; and before the statute of Magna Carta he used to de- yiudicated, * 
ny them, nor did he grant any writs then but upon great fines."* 14* 

The construction given by St. Germain if correct, seems to 
have been violated in practice. 

The author of the Mirrour, speaking of the claus*^ of Magna Can 26. 
Carta, that nothing shall be taken for a writ of innuWition of life 
and member, but diat it should be granted freely and nut denied, 
wye — ^" The defence which is made of the writ de oiiio et atia, 
that the King nor Chancellor shall take any tl\ing for granting th^ 
Writ, ouy ht to extend to aU remedial writs." ^ 
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of sovereign jurisdictiotiy that oP judging by equitabk prin- 
ciples continued solely in the king* It appears to have been 
exercised by him for some time in a council, but the increase 
of caseSf and of the general business of the state^ soon i*en- 
dered this impossible ; and the Chancellor became the min- 
ister of this dispensing and relieving power. 

The selection of the Chancellor for this office probably 
arose from thist that he had been almost universally taken 
from the most learned and enlightened class of the communt- 
ty^ and as his habits of judging were not restricted by the 
narrow rules of the common law. but derived from the more en- 
larged system of the civil code, he was peculiarly qualified to 
determine cases where equitable principles and general rea- 
soning were to be resorted to for the rules of decisional }) 



Ibid. 



Law Lec- 
tures, Sect. 
42 * 



^pelman''s 
Gloss. Tit. 
Chanpcry. 



*< It is abuse that the remedial writs are saleable/' 

It is also stated in Fleta that the remedial writs are sometimes 
prepared wilhout fine, and sometimes with ; and after citing the 
passage from Magna Carta* it is added, — Sed non inhibltur quin 
fines capiantur pro brevibus possessiooum et actionum personali- 
um civilium, et pro celiori Justitia habenda." 

The account given by Mr. Sullivaii appears to be the correct 
statement of this point. 

^*In the Saxon times almost all suits except between ^randeei, 
were expedited in the county courts. I have observed before, that 
the Conqueror and his successors discouraged these, and encouraged 
suits in the Aula Regis. Still it was a matter of favour where 
the cause properly belonged to the country jurisdiction. As a 
matter of favour, it might be denied by the Kmg,or his Chancellor, 
%vlio was the issuer of the original writs, unless a sum of money 
was paid, such as they demanded. 

This was selling justice. Or if the person to be sued was a fa- 
vorite of the Kin^ or Chancellor, the writ might be denied. 

This was denying Justice. This however is not to be under- 
stood as prohibiting the moderate and accustomed fees which had 
been paicl to the officer for making the writs out, or to the judge 
for sealing them, but only those arbitrary sums which had been 
before taken.'* 

(11) Omnis regni Justicia solius regis est, et a solo ipso (si suf- 
ficeret ad tantani molem) administranda. Illud autem cum impos- 
sibile sit. in plurimas distrubatam portiones ministris cogitur oele- 

fire, quos Hmitibus tamen circumscripsit positiveetegis, ne pro ar- 
itrio spatientur. Positiva vero lex in generalibus versatur, ideo- 
que agit in casus particulares, alias intentius alias remissius ; ex 
quo non justicia sed injuria saepefieret si hcerundum esset insummb 
jure; oriuntur indies causeearduee et difficultates,qu8e nulla ejusdem 
pagina continentur. In his igitur necessario, recurrendum ad re- 
gem Justiciee fontem. Humanse vero fragilitatis memores, Princi- 
|)es Christiance curiam suam id est proceres et Barones adhibuere 
in consilium. Ingens multitude exemplorum quibus prisci illi 
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Thus then arose tlie equitable jurisdiction of the court of 
chancery^ and as it was a branch of that arbitrary judicial 
power which the rising spirit of independence dreaded $ as 



Reges causas ad pallatium suum allatas, non unina alicujus Ja- 
dicto, sed communi Procerum consillio definire. Fessi autem taodi 
rei mole, cogunter Judicioruro lancem delegatis credere. Func 
erectis se orsum a Palatio tribanalibua singula multis ^quamvis 
^x canone Jodicaturis) nullum unico substituerunt Judici. Cau- 
sas vero exorbitantea quae nulli conatitutorum tribunalium rite 
coropeterent, ad Palatiumceuoraculum Regni deferenda atatuunt ; 
Judicium Principia e consilio procerum expectaturaa. £o pertinet 
quod Edouardua primoa priaci tenax rttu8» lege cavit, ut Cancel- 
larium et Regii Tnbunaiia Judicea aalee auee continuo famulantea 
haberet ; hoa nempe ut quid legitimum eaaet, pronunciareot, iLlum 
vero ut quid cequum et bonum aubmoneret. Succedentea autem 
Reges provinciam banc conclavi procerum a conailiia auia coacti , 
aunt re lioquere. Praaertim Cancellario reliquorum Coryphao 
cum propter aummam viri prudentiam, turn quod a ainu Regis ea- 
aet, et in rebus gerendis veraatissimua.*' 

The fojlowine passage ia cited by Blackatone from Joannea Sana- 
buriensis, who died 26 Henry 2d. speaking of the Chancellor,— 
*< Hie est qui Leges re^i canceilat iniquasj 
Et maudata Pit priocipia eequa facit." 

At what period the Chancerj^ waa established as a aeparate 
court cannot be aettled with preciaion. 

The argument, (which waa first used by Mr. Lambard) that the Ardieion, 90. 
court did not exiat aa a court of equity, during the Reigns of Ed- Sec aiao 
ward 1 . & 2d. because it is not spoken ot as such in Glanville, Brae- f *'?"* T*'. * 
ton, Britton, or Fleta, most of whom treat minutely of the courts, g^"^ 3. PreV. 
appears almost conclusive. Fleta, the latest of tlieae authora, ^q R^p. 
lived in Edward 2 & 3d. 

It is stated that the origin of this jurisdiction waa a statute paaa- King r. 
ed in the 36 Edw. a. that if any person -think himself grieved, »tandish, 
contrary to any of the articlea therein written, and will come to 1 A-ev. 242* 
the chancery, or any for him, he ahall presently have there remedy 
without elsewhere pursuing to have remedy." 

But Lord Coke is clear that this should be taken as confined to 4 Init. 82. 
the iasuing of original writs to the party grieved called remedial, 
grounded on a statute for relief. 

Although the power of the Chancellor waa complained of by the 4 imt. 82. 
parliament in the reign of Richard 2d, and a petition presented citing Rot. 
to the King by the commons, that neither the Chancellor nor oth- ^^^- 
cr counsellor might make any order contrary to the law, yet it does '^^^l\^^ ^"• 
not distinctly appear, that the orders complained of were ordera ^ j^gt, ^ap. 
in the exercise of an equitable jurisdiction ; and in the caae dur- 5. g«c: 3. 
ing the aame reign, cited by Lord Coke, aa the firat decree in 
chancery, the Chancellor seems to have been merely a ministerial 
officer to attest the judgment, and issue the injunction. The pe- 
tition waa to the king, and the award by his council. 

However it is probable, that it did begin to exiat aa a separate 
court in thia reign. Mr. Lambard aaya, •* I do not remember that Archeion, 67. 
in our reports of common law. there is any frequent mention of 
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equity $ the doctrine of arbitrary discretion was destroyed, 
and the court came to be regarded with approbation and 
pride^ as the useful companion of the free common law. 

It is impossible to ascertain when the body of twelve Mas- 
ters was first established in England. It appears that tbejr 
were employed as the clerks of the Chancellor in the forma- 
tion and issuing of original writs ; and when a separate conrt 
of equity was instituted, they were called upon to assist him 
in the details of this duty also.(lS) 



Pag« 436. ThiB author says, " that the court is termed a dilatory coart^ 

where a suit will last loneer than a suit of perpeiuanza^ info which 
the poor suitors, coming like a flock of sheep to a bush for sheker, 
are there more wett than they were in the open field ; and yet the 
bush will not part without a fleece, and out of which they go with 
the same note they came in, pitifully complaining." 

Fleta, Lib. (13) After speaking of the Chancellor it is said in Fleta — " Cai 

9 Cap. 13. associentur clerici honesti et circumspecti Domino Regijurati, 
qui in Legibus et censuetudinibus anglicanis notitiam habeant ple^ 
niorem, ouorum officium sit supplicationes et querelas conqueren- 
tium audire et ezaminare, et eis super qualitaiibus injuriarum os- 
tensarum debitum remedium exhibere per brevia Regis." 

Also Prac. They are also called in Fleta Socii et Coiiaterales, and clerici 

Reg. 279. de prima forma. 

Pref. 10 Rep. Speaking of the writs in the old Register, Lord Coke says — " of 
these ancient writs I will say, (as Sir Thomas Smith a Secretary 
of state said) that all the Secretaries in Christendom may learn of 
them to express much matter in few and significant words."-— 
Barrington on <^ Duck In his treatise De Anth. Jur. Civ. says — that he had a con- 
tiie statutes versation with Noy (a great though not a good Lawyer) with re- 
Westm. gg^^^ ^Q ^^ ^{y^ lawshavinc prevailed in England ; and that itm^ 

nm. n. w. ngj-^g j ^^^^ ^)^ Register of writs, known to be of the greatest au- 
thority in our municipal law, was drawn by men thoroughly versed 
in the Roman Law. If that collection was made by the Masters 
in Chancery, it is some confirmation of what Strahan informs us, 
that the reason of their 'attendance on the House of Lords, was 
originally to be consulted upon points of the civil law." 
GloM. Tit. Speakmg of the Chancellor, Mr. Spelman says — *^ Habetet or- 
Cancell. dinarious quosdam assessores (sortis admodum ineequalis, sed can- 
cellarios olim et ipsos dictos) numeroque duodecim ut duodenis 
illis ah Heraclio institutis, et in inferior i imperio usitatis, respon- 
deant; magistros cancellarii nunc appellatos. Assident vero uon 
Omnes simul, sed taciti omnes ministerium preecipienti Cancellario 
exhibituri. 
Page 293. Iq Har graves Law Tracts is a treatise written by a Master in 

Chancery in the time of Sir Thomas Egerton about the year 1600» 
entitled, ** A treatise of the Maisters of the Chauncerie." The 
following particulars are collected from this work. 

They were formerly craated by patent from the King, but since 
the reign of Edward the 4th, have been appointed by the Lord 
Chancellor. 
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In the contest between Lord King and Sir Joseph Jekyll, 
as to the judicial power of tlie Master of the Rolls, it was 
contended on the one side, that, that oiBcer had no other au- 



" Touching the number of Maisters it appeareth platnli^ from 
Henrj Coddington's patent that from all antiquitie, it hath been 
twelve. 

Those ooij were admitted into the number that had bene 
brought up and instructed in the court from there ^outh, and that 
bjthe advisement and consent of the kins^s counsaile in Chancery. 

Nostri clerici ad robas they are called in ^ £dw. 3. 13 in the 
jere books, where it is said that the king called unto him his Chan- 
cellor, Treasurer, Justices, and Clarkes of robes in theChauncerie, 
to know their opinion concerninge a suspicious deed of releas. 
'The reason of which name gr^w from this that they . were robes of 
th0 king^s gifk. 

A part of their service isattendinge the higher House of Parlia- 
ment, whither the comme without Writt as being a part of the 
same Court.'* 

He states further that thej took precedence in th« House of 
liords of the king's solicitor and attorney, which precedence was 
lost by the conduct of a Doctor Barkely, a Master in the reign of 
Queen Elizabeth. 

" One reason of ther attendance is, that the Lords may be in- 
formed by the Maisters of the Chauncerie (of which the greater 
number have alwaises been chosen men, skillful in the civill and 
canon lawes) in laws that they shall make touching foraine mat- 
ters, howe the same shall accorde with equitie* jus gentium, and 
the lawes of other nations." 

The author reviews the jurisdiction of chancery arising from 
use or statutes in a variety of cases, maritime, martial, or eccle- 
siastical, which as he says, '< were to be expedited not in cours 
of common lawe, but in course of civill and canon lawe, and 
it was necessary to assist the Lord Chancellor with some learned 
in this lawe<" 

By statute 5th Geo. 3d, Cap. 28. e€200 per annum is to be paid Prac Re^. 
out of the general cash in the bank belonging to suitors of the 280. 
court, to each of the eleven Masters. They before received a sa- 
lary of i^lOO, out of the Exchquer, besides robe money paid in 
place of the robes formerly furnished to them. 

llicy have regular charges for services rendered, under a fee Beames^ 0%^ 
bill, settled by Lord Hardwicke. ders373« 

Two or three of the Masters sit in term with the Lord Chan- pp^ct; R«g. 
cellor, and two when he sits out of term. When the great seal 279. 
is put in commission or a judge sits for the Lord Chancellor two 
Masters are associated, and it appears that a decref! cannot be 
made without their assent. 

« Upon hearing of the cause Mr. Baroii Atkvns would have M«rritt v, 
dismissed the bill, but Sir Samuel Clarke, Sir Miles Cooke, and EastwicWe, 
*Bir William Beversham, the Masters in Chancery, stood up and ^ Vcmon, 
opposed it, being of opinion, that there ought to be relief and a -^*' 
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thority than what he received hy delegation from the Lord 
Chancellory or by special commission from the crown, and 
that in the early period of the court, he received such delegat- 
ed authority in common with the other eleven Masters, al- 
though more frequently, from being tlie chief* Whetlier ^his 
position was established or not, it is certain, that the Mas- 
ters were frequently intrusted by the court with the hearing 
of causes, sometimes to be finally decided by them, but gen- 
erally to end and determine the matter if they could, if not, to 
report to the coiirf.C 14) 

When Lord Bacon received the Seals, he checked referen- ^, 

ces of this nature. In his speech to the court on taking his 
place, he said — ** that he had taken a resolution concerning 
the communicating the authority of tlic Chancellor too far, 
and making upon the matter too many Chancellors, by rely- 
ing too much upon the reports of the masters as concludent* 
I know the Masters in Chancery are reverend men, and the 
great mass of business in the court cannot be sped without 
them, and it is a thing a Chancellor may soon fall into for 
his own ease to rely too much upon them/'(l 5) 

By his 47th order he provided, that, no reference should 
be made to any of the Masters of the court, or any other 
commissioner to hear and determine, where the cause has gojie 
so far as the examination of witnesses, except in the s])ecial 
cases mcntioned/*(l6) 



decree for the trust, and thereupon the court being divided, no 

order was made." 

Siapland V. «. Upon exceptions to a Master's report against a title. Baron 

C^C^rr Eyre, RiUing for the Lord Chancellor, was in favour of the cx- 

'• ' ceptions. Master Holford concurred and Master Ilett was against 

them. 

Baron Eyre seeming doulitful whether it was necessary the 
op'mion of the Masters sitting with the Judge must concur with his, 
ill order to found a decree, the case stood over to be reheard by 
the Lord Chancellor, who agreed with Master Ilett." 

See also the remarks upon Smith v. Turner, 1 ^'e^non 274, in 
Legal Judicature in Chancery stated page 17r. Also Cavendish" 
V. Mercer, Ibid, 175. and Lord Nottingham's opinion. Ibid, 173, 
174. and the entry in Merritt v. Eastwich, Ibid, 180. 

(14) See numerous instances in Legal Judicature in Chancery 
stated page 84, 85, 86. note. They occur principally in the 
reigns of Edward 6, Elizabeth,.and James 1st. Similar examples 
at an earlier period may be found in Hargraves Law Tracts Da«ro 
307. . ^ ^ 

(15) Legal Judicature, ficc. page 91. 
(IG) Bcames' Orders, page i23. 
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The earliest ordinances for the government of the court 
now extant, were passed in the reign of Richard 32d, at which 
time the prevalence of uses, and the invention of the subpcena, 
enlarged the business, and originated the present forms of the 
court. These ordinances were amended in the time of Hen- 
ry 5th, and subsequently. 

By the 1 6th ordinance, one of the twelve ordinary Mas- 
ters present in court might, even in the absence of the Lord 
Chancellor, do every thing except giving definitive sentence. 
(l7) Even at the present day, they occasionally exercise a ju- 
dicial power in the court. There is a standing commission 
to the Puisne Judges and the Masters, authorizing them, or 
any three of them, of whom a Judge must be one, to hold the 
court in case of the absence of the Lord Chancellor, from 
sickness or other cause* Under this Jt is usual for a Judge 
and two Masters to sit. They are equal in the commission, 
may overrule the Judge, and a decree cannot be made with- 
out them. (See end of note 13.) 

The public honors, attached in the early days, to the office 
were proportionate to the importance of its duties. The Mas- 
ters took precedence of the Serjeants at law, and the King's 
Solicitor and Attorney General ; which rank it appears they 
were deprived of in the reign of Elizabeth. At pi'esent they 
rank next to these officers.(l8) They attended the House of 
Lords without writ, as part of the court, and it is supposed 
principally to assist as to laws relative to foreign matters, 
-for which their skill in the civil and canon law qualified 
them. At the present day two of the Masters attend the 
House every day ; and on the trial of a Peer, or of any 
person impeached by the House of Comoions, all of them at- 
tend. 

As to their appointment, they Vere anciently created by 
the Ring's patetit, and it is a singular circumstance, that the 
tenure of their office was generally during good behaviour, 
while that of the Judges continued to be during pleasure, un- 
til the 13th William dd. 

In the tract called Discourse of the Judicial Authority of 
the Master of the Rolls, written by Lord Hardwicke, there 
are three of these patents, stated at length, two of witich in 
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17) Legal Judicature, page 78. 

Report of Commistioners on Courts of Justice, 181 G, 
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the reign of Henry 4ihf run — '' habenilum et oceupandum diC" 
tum4jfficium quamdiu bene etjideliier se gesserit in todem.** 

At wliat period the alteration was made is uncertain, but 
It was dope before the time of Elizabeth, as it is said in the 
ti*catise of tho Maisters of the Chauncerie, <^ that their offices 
are in the gift of the Lord Chancellor'' 

That tliis power has been well exercised may be concluded 
as well from the instances of eminent counsel taken from the 
bar to fill the office, as from the ability which the books ex* 
liibit in the reports of the Masters. In tlie great case of 
Scott V. ThfUr^ before Lord Thurlow, (2 B. C. C. 491.) two 
of the counsel employed, Mr. Alexander and Mr. Stratford, 
were afterwards appointed Masters. Every equity lawyer 
is acquainted with the legal acquisitions and accuracy of Mr. 
Cox. The Masters receive in salaries, and allowances from 
the crown, about J9700 sterling per annum, independent of 
the emoluments of their businoss.( 1 9) In our own country» 
the state of South Carolina has adopted the Chancery sys- 
tem. The organization of the court with respect to Masters 
is the following. In each of the districts into which the stats 
is divided, a commissioner is appointed by the Governor, 
holding his office during good behaviour, who unites the du- 
ties of Master and Register. It appears that in the Charles* 
ton district (where tlie court sat previous to the division of 
the state) there was but one Master bcfoi-e tlie year 18 IS, 
and an act of the General Assembly was passed that year, i-e- 
citing the inconvenience, by reason of the increase of tlie busi- 
ncas of the court, and authorizing the appointment of a com- 
missioner to peiform all the duties incident to the office of 
Miuter. The Judge of the district is directed to Apportion' 
the business between them. 

The duties of a Master in Chancery are stated at large, in 
a report of the commissioners on Courts of Justice made \^ 
the British House of Commons in the year 1816. It is there 
observed, « that it would be impossible to specify every bead 
of reference, because they are almost as numerous as the 
Matters subject to the jurisdiction of the court,— but that the 
following most frequently occur.— To examine into any alli- 
ed impertinence or scandal in a bill or answer, and into the 
sufficiency of any answer or examination.— To examine as to 



(19) Ibid, 
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tbe regularity of proceedings in court, and into alleged con* 
fempts— *To settle interrogatories for examination of parties.*-* 
T*o take the accounts of executors, trustees, and between par* ^ 
ties of every description.— To enquire into and decide upon 
the claims of creditors, legatees and next of kin.*-*To appoint 
Receivers and fix their salaries, and examine their accounts. 
— ^Xo sell estates. — ^To investigate the title and settle the con- 
veyances.— To appoint Guardians of Infants and committees 
of. lunatics I and allow sums for their maintenance.*— To ten* 
quire whether Infants are trustees, or mortgagees under the 
statute 7 th Ann. 

In general there is 910 quation oj law or equity f or disput- 
ed fact, which a Master may not have occasion to decide, or 
respecting which he may not be called upon to report his 
opinion to the court.'' 

All the subjects of reference thus enumerated may be 
brought before the Masters of our State, and in addition, a 
knowledge of the rules of evidence is requisite, as the exam- 
ination of witnesses is conducted orally before them. In 
fingland they administer written interrogatories, and illegal- 
ity is corrected when the depositions are before the court* 

Under the present constitution of the state, the Masters 
are appointed by the Governor, with the consent of the sen- 
ate, and hold the office for three years, unless sooner re- 
moved by the senate on the recommendation of the Governor. 

By the Judiciary Bill passed the session of 18Sd, they are ^^") ^^ 
anthorized to perform all the duties of their office in all mat- 
ters or causes depending in the courts of the' district Judges, 
in whom equity powers are vested by that act. 

Upon the manner of preparing the following work, it may 
be observed, that there is not a single position in it, resting 
upon a reported case for its authority, which has been stated 
at second hand from a book of practice. There are of course 
many points which are to be found in such books alone, and 
therefore depend upon the evidence of practical men, that such 
is the rule. It has happened unfortunately in our state (so 
far as my own expevienoe extends) that tlie leaders of tli# bar 
have neglected or contemned any study of the rules of prac- 
tice, and have contributed nothing to its precision or im^ 
provement. >Yhtle every volume of English Reports contains 
notes of cases taken ]by the most distinguished lawyers, our 
own Chancellor in his efforts to settle tlie course of the court, 
has been very little aided by those best qualified to assist him« 
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If they have regarded the suhject as beneath their attenUoii^ 
the sentiment is unfortunate and erroneous. Such is not the 
'opinion of the able and deep thinking Lord Eldon, M'hose con- 
sideration has been as deliberate^ and his decision as matured 
upon points of practice^ as upon the important doctrines of 
the courtf and who feel strongly what Lord frskine de- 
clares, ** the infinite advantage of connecting practice as 
much as possible with the substance of Justice*'' Such was 
not the opinion of the great Lord Bacon, the man most illus- 
trious in English annals fiMr the powers of intellectf whose 
mind united in the most eminent degree, the comprehensive 
and the minute, and the solitary destiny of whose fame it is, 
that no memorable achievement of art or science can be effect- 
ed, without casting back a portion of its glory upon his name. 
He deemed it not unworthy his great understanding to col- 
lect,, revise, and establish a body of orders, which remain to 
this day the foundation of much of the existing practice, and 
which are as remarkable for the precision of their language, 
as the utility of their provisions. 

It is of peeuliar importance that the ability of the bar 
should be exercised upon this subject at the present period, 
when the rules have not been settled to any great extent by 
decisions, and the court is yet at the outset of its recorded 
course. The following treatise is an attempt to assist in es- 
tablishing the practice in one important branch of a Chance- 
ry cause. It is an eflTort to pay the tribute which Lord Coke 
declares every lawyer owes to his profession. ** I wish I 
was in a condition to make my oflfering with a costly victim^ 
and a full censer.'' 
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OF MASTERS IN CHANCERt AND PRACTICE IN 

THE MASTER'S OFFICE. 



CHAPTER 1. 

THE subjects treated of in the following pages are 
thus distributed. 

Several matters of a general nature, and not peculiarly ap« 
propriate to any qiecillc refierenee^ are first disposed of. 

The practice upon a general reference to state an account 
(as in the case of Executors) is next stated. 

And lastly^ the course in a variety of particular references^ 
in' which there are some peculiar points of practice^ is detail- 
ed : The preceding table will shew the subjeots, thus arranged. 

After stating the course of practice upon each reference, tha 
general rules and principles of the court, by which the Mas- 
ter's judgment is to be guided upon its subject matter, are no^ 
ticed. 

SscTioir 1. 

SUMMONS. 

^ THE <Atftig< ATule of court provides, that when a mat- ^"^^ 5' /^* - 
ter is referred to a Master to determine and report upon, he 
shall assign a day and place to hear the parties, not less than 
four days e xclusivcj, and the party obtaining the reference shall 
serve the adverse party, at least three days ezclusiva before 
the day assigned, with a summons requiring his attendance, at 
such time and place, and make the proof thereof to the Mas- 
ter ; and thereupon, if the party summoned shall not appear 
to shew cause to the contrary, the Master may proceed esc- 
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j>ar<6; and If Ike party serving such summons shall not ap-* 
pear at the time and place, or shew cause why he does not, the 
Master may either proceed ex-partCf or the party obtaining 
the summons, and not appearing shall lose the benefit of the 
reference, at the election of the otlier party •'^ For the form 
of the summons generally used in New York, and also of the 
Englinh warrant, see Appendix No. 1. 

The latter may be found in the Clerics Tutor in Chnnctry^ 
and in the Complete Clerk in CourL It is shorter and more 
precise; and in the case of MnrU y. Sandg, the chancellor^ 
after examination, granted an order for an attachment founded 
npon the Master's certificate of the service of such a sammoDS. 
It may therefore be adopted. - 

The time of return of the Englisli warrant may be the neact 
day but one after its date. ** An interval of one whole day 
Practice, 175. between the time of service and of attendance is snfficlent» 
S?7 Tki'e ^' Sunday is not reckoned one.'* So also in the Exchequer in 

Ist 31. 



Fag«3 39. 

Page 65. 
June term 

lUAly Mil. 
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Ireland, there roost be twenty four houi*s between the service 
of the summons and time of attendance. In both countries 
however, three warrants must be served before the Master can 
proceed ex-parte. 

The proper construction of our mle seems to be, that one 
day is exclusive and one incloaivef althoogh several Masters 
in New York have nnderstood it otherwise. The word *' ex- 
elusive'' refers to the day assigned^ and appears to imply that 
the day of the da^e is inclusive. 
8«e the Fee In England the Master draws the warrant, and the solici- 
o^d' ^^^9 ' ^^ copies and serves it ; here it is prepared by the solicitor 
Ibid. 468. ' i^nd signed by the Master. He should be careful that the un- 
derwriting is to the summons when he signs it, as he must fre- 
quently certify a default a!B to the matter of the underwriting. 
Indeed it is most proper that he should draw and sign it him* 
self. ** The service of all warrants is upon the adverse clerk 
in court, or his agent at his seat in the six clerk's officci by 
leaving a copy and shewing the original." y^' 

Service of a summons must be made upon the solicitor of 
the party, if one is concerned ; but if no solicitor is concern- 
ed, the service may be on his clerk in court* 

If the bill is taken pro confesso for want of an appearance, 
no summons is served. It could not be upon a clerk, because 
Romiiiy, 17 there can be no clerk in court of a party who has not appeared* 
HiDd?^Prac. "^^^^ officer is constituted by authorizing an appearance to be 
95. Fowler's entered by him, and anciently he performed the duties of a so- 
Prlic! 1. 211 ^*^*^®'** '^'*® service on a clerk is in cases in which tlie party 
212. * ^ enters an appearance in person with tlie clerk, and not by a 
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solicitor; whidi li^ Iias^a riglit to do. 2%e Jifty ffth ntle of 
^ourt does not take awiyr this right; it only restr^ns a party 
from pra$eeuting or i4fending except by a solicifor, unless spe.- 
cial liberty is giveo, or the party is an officer of tlie court. 

So in the case of an infant, he cannot defend except by gttar<- ^"^^^i* T^^<^ 
dian^ but he may, and in England usually does, api>ear in ^™^' ^^^ 
person. 

When a party by special order, or an oflker of court, ^roee^ 
cutes or defends in person, the rule provides, that all notices and R„ie 55; 
other -papers may be served on the party, or at the office of his ,. , . /K 
clerk in court, at the election of the party serving tlie same. ^ '"'^ ^ 
It would seem from the Jifly eighth rule, that in such case, llie 
fierviceW a summons must be on Us clerk. 

For the form of the affidavit of service, see Appendix No. 2, 

When the bill has been taken pro confesso for want of an an- 
swer, after appearance, it is the practice to serve a summons ; 
and there is good reason for this course. The defendant may 
be ready to admit the allegation of the bill to be trtie, to save 
the expens&of an answer ; and y«t it may be of importance to 
him, to attend the taking of the aacount-before the Master ; for 
which porpose^he puts himself In court. This is frequently the 
case on bills of foreclosure ; the bill stating arrears, to be due^ 

It is also the practice where the opposite solicitor resides in 
» diffi^rent county, and the service is upon an agent, to allow 
double the time for the return of the summons, or such longer 
time as the Master thinks proper, (a) 

UNDERWRITING. 

THE body of the summons being merely to attend, the 
particular purpose of tlie meeting is expressed in an underwrite • 

ing. 

In England, when a paper is filed with tlie Master, no copy Xew land Vr 
is served upon the adverse |iarty, but a summons is taken out, \^y]^\ ^^^ 
underwritten, that the pertff has left ihe^ paper* Tiiis is in Prac t, I'^osim. 
place of a notice, and tlie opposite party may apply to the 

(a) By the 50th rnle of the Courts of Equity for the Feveral 
circuits, the summons must be served such reasonable (ime before 
the hearing as the Clerk or Master shall direct^ but sacti tune must 
not l>e less than one week, if the solicitor resides more than 40 mile^ 
. from the placepf hearing, and in other cases not less than three ilays. 
t\C\% rule IS tnerefore 'practically the same as that of the Court o»* 
Chancery, except in fixing a time of service where the solicitor rt>x 
tpdes beyond a certain distance. 
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master for a copy. At the expiration at tbe time of this war- 
rant, a second is taken out, underwritten, to proceed iipon the 
paper in question. If the party does not attend, a third k is- 
sued, underwritten, peremptorUy to proceed upon it ; and on the 
ret&m of this, the examination may be eooparte^ 

iZ ne.^^^* It seems also, that if the matter of a particular paper is not 
disposed of at one bearing, another warrant, and but one, is 
iakeja out, underwritten, to proceed^ or peremptorily to proceed § 
ai|d so successively, until that subject is finished. 

In some instances no copy of a paper is required from tibe 
Master, as where exceptions are taken to a defendant'^ answer^ 

1 Turn. Prac. or Jiis examination is nrferred for insufficiency. Even in such 

ISO. 4T7. c3ggg ^h,^ warrants are used, the two first underwritten to 
proceed^ and the last perrnnpiorily to proceed. 

^* ^'^^^ And three warrants must also be issued, where the party is 

required to bring in a paper, before he can be put in contempt. 

Sm BiaWf With us the practice is different. The solicitor almost al- 

SSTaw&c ^*'® ^^^^ ^^^ ^^ W^rs filed with the master, upon the 
* ' adverse solicitor ; and generally with a notice <rf th«r being 
such papers* * 

r«ebUl THitt '^^ present fee bill allows the Masters to charge for copies 
IfMtors. of all papers filed with them when furnished at the request of 
parties. But as the solicitors are also allowed for copies of 
the same papers senred, they of course generally make them. ' 
' These rules will shew the proper mode of underwriting ^ 
summons with us^ If a paper is filed, and no copy is served 
by the solicitor, a summons must first be taken out, underwrit- 
ten as in England, that euch paper has been kft. But if a 
popy of the paper has been served, the first summons must be 
underwritten to proceed upon it ,• and that should hp the under- 
writing as long as the particular paper is the subject rf inves- 
tigation. 

If the reference is conducted without reducing the matter to 
writing by way of charge, or otherwise, the underwriting must 
l^e framed so as briefly to express the object of the meeting. 
It may be drawn by analogy to such as would be used, if n^ 
written statement was filed. 

It would expedite business before the Master, if he were al- 
li^wed a discretionary power in fi:png the time for the service 
of his summons ,• not less th:|n one day intervening betwe<ui 
the service and attendance. The time of service alone is im- 
portant : whether the summons is dated the same day, or a • 
week before, is immaterial ; and therefore the clause of our 
?ule, that the summons must be dated four days before the day 
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assi^ed, when it mi^t bib served biU ttiree days befim, is vspc 
leas* 

Tiiere are many cases in which the proseat length of time 
produces a needless^ and often injarioas delay* 

Thus in the case of a first warrant on a charge, usaally at^ 
tended only to settle the course of proceedings* or to make .ad- 
missions ; in tlie numerous cases in which there is no pontest 
of rights, but the parties only attend to see that they are prop- 
erly stated, or computations of amounts correctly made ; cas- 
es of receptions to answers* where the defendant's solicitor 
niust haye had the excepti0n8 eight days before the order ta 
refer can be entered, and^tlierefore may be suppased master of 
the points, in all these, and many other cases, continually occur- 
ring in practice, the time of appearing before a Master might 
be abridged, much to the advantage of suitors, and the credit 
of the court. 

I am inclined to think, from an old order of the court, that 
the Masters formerly had unlimited discretion as to this point. 
. ^' The Masters of the Court shall prefix amvemeni, but not Lord Coyea- 
ircer long days for hearing such matters as are referred to them; ^^' Orderq, 
and at the times prefixed, shall proceed without admitting any Beames Or-^ 
feigned or dilatory excuses, especially that counsel are other- ^^^ ''^* 
wise employed, or are not instructed^ there having been notice 
and time enough allowed." 

-It might also be advisable to recognize by a rale, the powr 
er of the Master 1o adjourn the bearing of the particular mat- 
ter before him. I have no doubt the Court would sanction the 
exercise of this power whenever the case was brought before 
it, apon the ground of its being the general course of practice 
of the Masters, and of the great inconvenience which would 
result from the want of it* 

The English rule however now is, that the Master cannot 
proceed de die in diem (which power would involve that to ad- 
journ to a more distant time) witliout a special order for the 
purpose; and without 'this order, the course is, to serve a 
warrant for each successive mMjng. So buHhensome a mode 
of proceeding, our Court would never endure. 

The English rule was not always understood as it is now 
settled. Lord Alvanley thought that the Master had the right 
to proceed de die in diem. '^ Motion that the Master should be Lingham v. 
ordered to proceed de die in diem ia taxing a solicitor's bill of y^I^42s. 
costs. • 

The Master of the Rolls made the order, but observed, that 
an order for that purpose is unnecessary, though it was erro« 
ucously supposed there must be an order. Where the cause 
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reqaires it, the Master majf and it is his duty, to {irooeeidb^ 
die in Hem withoot an order.'' 
PafeeP v. «< In this case, on a motion that the Master might {iroosaA 

uVm!^ de lite in diem, l4ord£ldon said, that he.tookttie practice tote i 
diflRNwt from what was stated by Lord Alvanley, and ttrnt 
Aero must be an order, but that Lord Alvanley's ndo was tkm 
best, for the Master must from what he sees, be the beet jadlgn 
of the propriety of it* The order was not imperative on the 
Master, bat he might avail himself of it or not, ^ the drcsfeni. 
stances passing before him call upon him in the exercise of ■ 
sound discretion/'(a) 

One part oftour practice upon filing papers with a Master is 
altogether useless, viz. the giving notice to the opposite patty of 
papers served being copies of those filed. The caption of sQch 
papers expresses ' what they are, and that they are laid before 
the Master; and regularly a summons is served with the , 
copy. For example, on settling interrogatories, the caption is, 
'* Intarrogatoriea exhibited by the complainants for the exam* 
ination of the defendant, before A« B. one of the Masters, kc/^ 
and a summons must be served underwritten ** to settle the 
interrogatories exhibited by, &c." What propriety can there 
be, in giving a notice likewise ? It js a notice of their being 
interrogatories fur a purpose which is fully expressed in tiie 
caption ; and that they will be settled at a particular time fair 
ly expressed in the summons. The party would be authorized 
to disregard the notice alqne ; be niust have a summons nerved 
upon him, It ought not to b^ allowed in coats. 

Sbctxok S. 

PROCEEDINO EX-PARTE, 

IT has been before stated that by the rules of the En-r 
glish Chancery, the Master cannot proceed eX'parte, until three 
successive warrants have been served. 

— — — » I 1 1 I < 11 ai I ■.■-1.1 I , I I I 1 ■ ■■^»^-^^.— 

(a) It appears to me, an order like the following might be use- 
folly substituted for the SOth rule. 

A Master's summons ^hall be served such time previous to the 
day fixed for attendance, as he shall direct therein (not less how- 
ever than one day, exclusive of the day of service.) On the return 
of the summons he may proceed ex-parte, and on the attendance of 
either party. He may adjourn the further healing of a matter be* 
fore him, from time to time. 

Under such a rule, the Master might express the time of service,, 
at the foot of the summons, thus: '< To be served the day of k? 
date.'' '^ To be served on or before the Instant.'^ 
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» In the Exchequer^ bj the ancient practice he could not pro- ^owl. Exch« 

E«eed without a special application. This was amended by an |^^ ^* ^^*' 
order of court providing that the Deputy Remembrancer 
dMHild proceed ex-parie in all matters referred to him« where 
4ie party summoned doth not attend him after three several 
warrants have been served on his cleric in court. It is prob- 
able that these three warrants have been employed in England 
by analogy to the IHlatianes of the old civil law. After the Code 3. fit 
libel was delivered to the' defendant^ the edictum prtmiim is- j^^^^ 53. 
floed ; after ten days from that^ if he did not ans^er^ the ^dtc- Cap. 3. 
Imli aecmndum ; and after ten days more» the edictum peremptO' 
rmai; after which judgment was pronounced. The attain- 
ments of the ancient Masters in civil law-learning support this 
supposition. 

Our role allows a proceeding ex-parte upon the retnm of Ri^e so. 
one summons. 

*^ Lord Eldon expressed a wish that Masters would be strict J^^^"^^!^ , 

' upon those who would not attend them» and make reports ex- ^j^ 5^3. 
parU ; adding that the court would always support them in note («) 

'such cases." 

'' It is the duty of the Master to take the account, though p^^ j^^ 
the parties who might resist the claim do not attend^ with as Redesdaie, 
much care as if they did ; and even with more zeal, for when |^^* ^ ^^' 
the parties do appear* it is to be expected they will attend to 
thetr^own business.'^ 

&fiCTio»r 3* - 

MARKING PAPERS. 

^< UPON argument in court whether papers were giv- s Hamsen 
en in evidence before the Master* Lord Chancellor Camden M^^'iiYm 
intimated that he would make an order for the Master to mark 
- all papers allowed of in evidence before him.'' 



CAP. II. 

Sbctioh 1. 

GENERAL REFERENCE TO STATE AN AC- 
COUNT. 

THE first proceeding upon a reference to state an ac- 
counti or a reference of a similar nature* must necessarily vary 
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licoording to the ntnation of the cauae. If the eccomit can btJ 
niflfeieDtly taken upon the etatemeDts of the answer, prooft im 
the causey ornew evidence to be aiMiioed, a charge may be fikA 
at tfoce, or the parties samoMmed to niake admisuonsy and aet- 
ile what is to be contested. Tlie Chancellor, in Beauen ▼• 
Benueni lays down as a general nde^ that this ooght to be Ike 
first step in all cases, 
p sao. '^ ^ ^^^ apparent reason remarked in Mr. BUdu^s book, 

that admissions can be made with more precision after the 
chai^ is filed, and that such aooorse is less dilaioiy : and itia 
not asnal when a charge is resorted to, to take this previoas 
step* 

Again the items may be known, though not established.. 
They may then be reduced to tam in a charge, and supported 
by the party's examination or by books and evidence afler- . 
wards procured ; or, acharge may be filed in the first instance 
although imperfect, and materials fiir a further char|^ subse- 
quently obtained by examination of the parties or prodoctiea of 
books, &c. 

But the cause may be in such a state that disdosorea of die 
party, or production of his book% Is necessary to form any - 
charge ^ as for instance where the defendant has submitted to 
account without setting forth an account, and this is aoquiss* 
ced in by the complainant ; or where executors or trustees are 
1 C«x'i Cft. plaintiflb, and offer to account merely ; or in a case like tiiat 
of Misenar v. Burfoat, where the complainant, praying only 
for an account, without spedftcally requiring the items to be 
set forth by the answer, a general submission to account by the 
defendants is ^uflkient. 

In such cases, the party's examination must be first procur- 
ed, or his books and papers produced, to furnish the materials 
of a charge. 

A charge, or an examination of the parties, or a production 
of his books, may therefore be the first proceeding according 
to the situation of the cause, and judgment of the solicitor ; 
and at any period of the reference until the report is drawn, 
each of fliese proceedings may be resorted to or repeated, what- 
ever previous stop may have been taken. 

The most natural succession seems, however, to be that, 

which would take place in the most unprepared case, such as 

anf^. that of .Wtseiior v. Burfcatp viz. a mere submission to account. 

And the order would tlicn be, 1st. Production of books 

(probably though not necessarily before tliejexamination) SmI. 
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Examftiatiun of parties. Sd. Charge and Discharge. 4th«Wit- 
^ nessjes. ^th. Apiilicationslo the courts and lastl/^ the Report 



CAP. IL . 

SfiCTIOX Si 

V 

PRODUCTION OF BOO^S, &c- 

IF the decree or a separate order authorize tlie Mad- |f ® ?^* f°'"* 
ler to require the production of books and papers in the cus* Draftsman. 
toiiy or power of a party, a summons should be taken out» un- 650,651, &«« 
flerwritten, ** at >vhich time the A. B. &c. are to Appondiz, 

produce and leave with the Master all books, &c." following fr^^^^^ |g^^ 
the words of the decree* ^ 

Upon the return ojf the summotis, the party must bring in 
the books, &c. with an affidavit of their being all in his power, 
or that he ever had, with sudi exceptions as he may specify 
therein. For the form see Appendix, No. 4. 

The affidavit must be expi*ess that the party has no other Viner^v 
books. ''Defendant^) made affidavit, that they had no books. Tit? Chan. & 
evidences, &c. to their knowledge^ concerning the matters in A. pi. 10. dt- 
question but what were produced before the Master* Held MwfTabiel!' 
evasive, and they were put to swear, that tliey had no books 
or evidence as concerning the matter in <}uestion, but what they 
had already produced.'* 

Upon the party's Solicitor attending and praying time for the Hands Sol. 
production of the papers, &e* the Master usually allows a rea*- n"e.^^ 
soitable time for that purpose. If he refuse it, the court iTumer, 183. 
may bo applied to for an order. If the party neglect to bring ^^Jl,""*^'* ***" 
in the books, &c. the Master gives a certificate of his default^ Haods Sol. 
after taking proof of tlie due wrvice of the summons, with f Tuiner^s 
a proper underwriting. F6|^>tfac form of this certificate* See prac 183. 
Appendix, No. 5. 

Upon this certificate a motion is made for an order that the ^« J* 2!?*'* 
party do, within four days after the notice of the order to his am. 134, 
clerk in court produce, before the Master^ the books, &c. or 
that tlie Serjeant at arms take him into custody, &c« By 
our practice, tliis order is to produce, &c* or shew cause why 
an attachment should not issue against him. 

At the expiration of the four days, if the papers are not ^^^^^^ *"• 
brought in, another certificate of the default is taken from the Vcsey, lao. 
Master, which in England^ must be date^l in strictness the day Hand's ^oK 
the motion is made ; and an order absolute is then made, for q^.'*,, 

2 lTuro«r,i83. 
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tte Serjeant to apprehend the party ; which he cannot do oa 
the first order. This course is the saioe in effect as our or- 
der to shew cause. 

It is not practicable with us, where the Master resadea at a 

distance, from the Chancellor, to pursue the English course in 

this particular, but the motion for an attachment abscrfiit^ 

ought to be made as speedily after the date of the certificate 

as possible. 

1 Tar. lesf. Tlie first ordei^to produce is obtained upon a motion ef 

2^^'w ^ course, that is, without notice. It may therefore be entered at 

SS9. Note. the Register's or assistant Register's office, under ihejtfty ninft [ 

rule, upon filing the Masters certificate, without an applicatioB 
(«) See fliU J Court.Ca) The service of the first order is equivident 

point follT * . « . , . 1 . • . A. J. ^» 

discosMd, to a notice of the second motion, which is therefore toe saae 
^* '^^^ as a special motion ; and must be made ^o t lie Chan oeHor di« 
Partil'f,^ note rectly, as the alternative is, to shew cause^NMien the Court ^ 
(O- gits in the place in which the reference is conducted, the motioa 

Edwards v. .^ mad^^ on the day of the expiration of the rule nm^ut in 
Diekeni,.S93. Other cases, a difficulty arises, liecause the mo^on to make the 
rule absolute cannot be made until that daY,^ is made upon a 
second certificate of the Master of the default, dated that day 
or after. The adverse party has no notice^of the application ac- 
cept for that day, and of course it Isoften impracticable then 
to make the motion. It has on this account been considered 
by some judicious practitioners that the safe course is, to give 
notice of the motion for the attachment to issue, after the ex- 
piration of the first order — and that then -the court will either 
make it absolute at once, or give a short time, and in default 
allow the attachment to issue as of course, making that part of 
the order. 
ate Oie order jf \j^ party is brought up on the attachment, and persists in 
Draftunan, contempt, an order is' made to commit him to prison, and the 
599. court will of course grant a sequestration ; which it will also 

do, if the return is, non est inventus* 

If the party produces some papers, and states in his affida- 
Tit others once in his custody and not produced, with the rea- 
sons of the omission, the Master is to judge of the sufficiency of 
the explanation ; and if the affidavit is not satisfactory, or 
there is not proper cause for withholding the particular papers, 
9 summons should be taken out underwritten to produce- them 
specifically. The Certificate of default relates to such papers 
merely, and a copy of the affidavit should be annexed. The 
Court will then have the whole matter before it, upon the mo- 
tion for an attachment* For the certificate in such case^ see 
Appendix, No. 6. 
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• And ii the Master should think the papers ought not to he 
pr6duced, a copy of the affidavit should be taken from hiin» and 
a motion made upon notice for the party to bring them in* 

• Where the party heiieves other documents are possessed, 
besides those produced, interrogatories may be exhibited, or 
with us the party suttimoned before the Master, and orally ex- 
amined touching them. If the examination prove others to be ^™*****- 
in his power^ he should be summoned to bring tiiem in. The 
following case, and that of Lupfon v. fFhitCf cited in it, sanction 

this practice, and are illustrative of all the rules on this sub- 
ject. 

** The bill was fited against a solicitor executor of a solici- Cotton v. 
tor, charging that he had improperly used the papers of his Harvey, 
Testator^ to obtain advantages in his profession. The usual *'^^^ . 
decree for an account was made, with the usual directions that 
the parties should produce all books &c. as the Master should 
direct. 

A motion was made that the Master should certify whethet* 
h^ was satisfied or not with the production made by the defen* 
dant upon the ground that it appeared from his examination, 
tliere were certain bills of costs in his possession which he had * 
Hot produced ; and the case of fFhite v. Luptan was cited, in 
nrhich an order was made the defendant should prodQce, &c; 
The Master certified he was satisfied with the production* 
An application was then made for an order tliat the Master 
should receive furth^ interrogatories for the examination of the 
defendant. Lord EMm thought the production not satisfac* 
tory. No order was made, the Master on being informed of 
the Lord Chancellor's opinion, receiving the interrogatories. 
On the other side it was said, that White v. Lupton was not ^ 

an authority for the order desired, fiir there the Master had 
voluntarily given the certificate. That the most convenient 
and reasonable course was, if there was reason to suppose the 
defendant had not made a full disclosure, to lay a ground by 
affidavit stating the papers which he ought to produce. Some 
affidavit was necessary as this was a suggestion that the Mas^ 
ter had not done his duty. The proper mode of appeal from 
the Masters judgment is without a certificate^ an appliratioii 
that he shall in addition rail for the production of those bills. 
Lord Chancellor.-^l find that it is not usual, when the Mas- 
ter is satisfied that there has been a full production, to certify 
his satUpJption. It does not appear that in White v. Luptoti^ 
Lord KUfagr would not have made the order desired, if it had 
been necessary. There must be some mode of correcting the 
judgment of the Master if he has been satisfied, when h^ 
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oaght not to have been satisBed. Tliore is a dear right to 
enqiiiryy ipvbethei- the defendant has siicii papera or not. 

A motiftn was afterwards made for an order, that the plain* 
tiff might exhibit fresh Interrogatories, upon tKfe gronnd, tlmt 
the defendant had n<»t given sufficient evidence of his havios 
produced all the papers In his possession. He had stated im 
bis examination, that he bad several bills of costs, &c. and ma- 
ny, which he referred to, were not produced. He made a gen- 
fml affidavit, that he had brought in all he could find. 

The motion stood over to give tlie defendant an opportunltjr 
to maice a more particular affidavit. 
Fowler^B When the solicitor would inspect the books^ &c. left with 

S. :299. ' the lifaster, be must take out a summons for that purpose, that 
1 j^araerU f ||0 pppg^ite soUcitoT may attend if be thinks proper. Witboiit 
*^^' 184- ^.^^ ^^^ Master should not allow an inspection. It is under- 
written, \* To inspect the books and papers left by the — .^ 
|UM, After an attendance by the adverse solicitor, or a service of 

three warrants, if he does not attend, a further inspection may 
be bad on any subsequent warrant.— v-Of course, by our practice, 
fifter one summons, the Master may adjourn for another in- 
spect iont whether the opposite solicitor attends or not. 

If the party has procured the production of tiie books, and 
afterwards requires an examination from the defendants, it 
m^y be necessary that the books should be re-delivered to enar 
ble th^ni to prepare it. 
?Mf« ^^» lx\ fland^s Satiatof^B Maisiantf is the form of an order 4n 

such ^ case, made upon notice, which recites an affidavit of 
-the defen'lant stating that tbe plaintifib had filed interrogator 
ries for the defendant's examination, that his books and vouch- 
fffs h^d \^n left with the Master, and he could not put In 
^uch examination without them, and that it would be injurious 
to his business to attend at the Master^ office for that purpose^ 
and ordered that the several books specified in the oi^der 
should be delivered to the defendant, that the plaintiffs be at 
liberty to inspect them while in his custody, giving reasonable 
notti^, and that they be returned when the examination was 
put in, in the same state ^and condition. 

There are some decisions upon a production before hearing, 
^hich are applicable to the present subject. 
|l«rara V* ^* Motion to produce* and leave with his clerk in court cer- 

f svlniton. ^*'" honk9 qf account, admitted in the defendant's answer to 
S33. See contain entries relating to plaintiff's demands, as well as other 
|!jwiu?*|bid. *'^»^*'actio^js. Lord Chancellor— There being no affidavit that 
m^ W * ^ ^OQ^ fire in diuiiy use, the proper order is^ tlifttthe defend- 
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ant shall leave them with his clerk in court, sealing up such 
parts as do not concern the plaintiflT, and pledging himself by 
oath that he lias sealed up tliose parts onlj/' So itrCampbdl 2 Cox. 99^ 
▼• Frenchf it is statedt ** that the case often occurs in the 
oourt» that where parties are directed to produce hooks of tu> 
count* they are permitted to seal up and conceal all the other^ 
parts of tlie books relating to other accounts.'^ 

In the same case as reported, 1st Anstr. 58. the defendants 
set forth extracts of letters, stating in their answer that they 
had set forth all the parts of lettera in their possession relating 
to that business. The plaintiffs required the letters themselves 
to be produced. By the court.— -^' The defendants swear to 
have produced extracts ofrevery thing relating to those bills^the 
other parts of the letters are not relating to them ; they have 
sworn at their peril, bat very fully, and we cannot order a pro- 
duction of tlie other correspondence, as we have no inquisito- 
rial authority to investigate all the other transactions of thes^ 
merchants* So when -a party refers to extracts from books 
of accounts, those parts which he states to be immaterial are 
left sealed up.'' 

irbooks are produced before the Master^ with portions seal* 
ed up, the party's oath of their not relating to the matters in 
question must be taken in the first instance, as sufficient. But 
if the adverse party can shew any fair ground for supposing 
any part has been sealed which is material^ whether designedly 
or not, he may require it to be opened ; and if this is refused^ 
upon certificate of the Master that in his opinion such part 
should be opened^ the court would compel it* 



CAP. II. 
^ Section 3. 
EXAMINATION OF PARTIES. 

Under this head are considered, 

1st. The nature of an examination. 

sd. When a Master may examine parties; and- who are 
parties in this respect ; and who has a riglit to call upon him 
to examine them* 

3d. The mode of procuring and taking such examination 
in England. 

4th. The manner of correcting the errors of the Master. 



14 OFFICE AND DUTIES 

V 

5tb« The mode of proceeding upon a woa voce examintioB 
in our State. 

lat. It is important to ascertain the true nature of an ex- 
amination^ that the questions concerning it which are not ex* 
presslj decided, may be understood. 

An examination, is in the nature of an answer or further an* 
swer of a party, after a decree, . 
, , It is an answer or further answer, because it may lie rfr. 

quired from a plaintiff, as from an executor filing a bill for di* 
rections and indemnity. When from a defendant who has an- 
awered, it is a further answer. 

The following authorities prove this to be the nature of an 
examination. 
Fowl. Exch. «« The examination of a party to interrogatories aftw a 
'* * bearing is considered in the nature of an answer to a bill be- 
fore the bearing, and to which exceptions may in like manner 
be taken. 
Howard « If the answer to personal interrogatories be short, tlie 

gait. Tide . ^ppQgite^party may except thereto, and these exceptions are 
to be referred to a Baron, and to be proceeded on in the same' 
manner, with exceptions to ^ort answers to bills. The de« 
fendant is not to be examined upon these personal interroga- 
tories, as witnesses are upon the other interrogatories, he la 
to answer them in the same manner as he does the plaintiff's 
bill.'' 

The Jurat to an examination is the same, as to~ an answer« 
In an anonymous case in Atkyns, Lord Hardwirke, com- 
3 Atk.511. pares the filing fresh interrogatories, after an examination cer^^ 
tified insufficient, to amendments of a bill after an answer, re- 
ported insufficient. 
Sir s. Rom- ** Examinations ai*e just the same as answers. In prlnci- 
iUy. pie there can be no distinction between them.'' 

19Vmo79 116. -^°^ ^^ objects of an examination are precisely those of aa 
answer : viz. to fumisli the means by his own statements of 
charging the examinant In account, of obtaining a, decree 
against him, of sifting on his own oath| his demands, or inra- 
lidating his defence io a claim. 

£d. The Master cannot examine parties, without the per^ 
C. fu**^*^* mission of the court. " No witness in chief examined before 
RemseD v. publication, nor the parties ought to be examined before the 
Rernwn. Master, without an order for that purpose." But under the 
general authority given in the decree, he may examine as often 
0oni»h«. "* *^ "^^ thinks proper, and to the same, or new matters. *' The 
Ae«oo, 
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defendant was examined before the Master on the account (le-^><:k«»* i^^* 
creed. Afterwanls he was re-examined upon new interroga- 270.^3. c?* 
lories witliotit an order. Lord Hardwicke held, the Master cjted at 
might regularly do it» as in the course of the cause, new mat- corni^^ ^ 
ter might arise, and it was in his discretion, the decree giving i^si. 
it to him : The words are, ** the parties are to be examined wlii!!!^ *' 
upon interrogatories, as the Master shall direct.'' ** It was Cooper^i 
settled by Lord Hardwicke, that a Master could re-examine a Q^^cerr 
liarty in the cause without leave, because the decree was, that 290. 
he might examine parties as he should see fit.'' 

A prior case before Lord Hardwicke is somewhat at varf- xnon. May 
anoe with this decision. '* An order was obtained as of 91. 1747, 
course for liberty to add new interrogatories, the examination ^i^*^™"* 
being reported insufficient, and to answer both sets at once. 
*^ Lord Hardwicke said, that he found no instance of such an 
order on a motion of course : It had si^me analogy to orders 
for amendments of bills, where answers have been reported in- 
sufficient. If the party wants to add new interrogatories, he 
should apply to the court on notice, that the Court may be 
apprized whether there is ground for it." If Lord Hardwicke 
thought that new matter arising in tl\e course of the cause 
-was good reason for exhibiting fresh Interrogatories without 
an order, after a sufficient examination ; what ground can 
there be for not allowing the Master to receive new interroga- 
tories, after an examination certified insufficient f I take them 
to be new interrogatories to new matters. But with us all Rule is. 
difficulty upon this subject is removed by our rule requiring 
the defendant after an answer reported insufficient, to answer 
amendments to the bill together with the original exceptions. 
Ne^ interrogatories are the same as amendments te a bill, or 
more strictly, as the exceptions founded upon them. Now 
unquestionably^ if this is permitted by the general rule, the 
Maister may by analogy, receive fresii interrogatories without 
an order. 

In Lynn v. JSucfe, the Master refused to allow further inter- Lpim «» 
rogatories for the examination of the defendant, which compre- g^J^^ j^ 
bended more than the original interrogatories. On a motion 281. 
for liberty to ^hibit them, a Mss. i;ase was cited in which Yt^ ** 
the Lord Chancellor had thought the Master right in refusing May isoi, 
to allow additional interrogatories, and made a special order. 

The Vice ChanceUor. — My impression is, that if there was a 
slip in the interrogatories as first exhibited, the Master was 
at liberty without any application to the Court, to admit of 
additional interrogatories. The motion stood over for the 
plaintiff to exhibit the further interrogatories with an intima- 
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tion of the opinion of the Ckmrt. IF the Master still refused, 
he would consider what was to be done.** 

I find nothing further of this cause. It appei(r9 probable 
that the Lord Chancellor's decmion in the Ab9. case cited 
above was founded on the particular nature of the additional 
interrogatories^ not on the want of power in the Master to re- 
ceiTe them^ if proper. 

It is staled, ** be thought the Master right in refnsiBg to 

allow the additional ifUerrogatorie$9 but gave the plaintiff Innw 

to exhibit fresh interrogaimiee.^ If the addUUmal had been 

proper^ liberty would have been given to exhibit them. 

ISVeMT 2dS« ^^ ^^ SimmoM v. Gmteridge^ post, and Mx-parte Saun- 

SCosei ' derson, post, which last is a clear authority for a Master's 

^^^**^^' power to re-examine to the same matters without an order. 

It is scarcely necessary to observe, that the defendant is 
sometimes the actor in taking the account, and is to exhibit 
the interrogatories, as where the bill is by a trustee or execu- 
tor, to settle the estate. 

So he may examine the plaintiff in cases, where there are 
mutual accounts to be investigated. 

I conceive that the Master may receive interrogatories or 
farther interrogatories from any party in the cause, for the 
examination of any other party, without an order. 
SimmoiiB V. '^^ ^^^^ decree was made, under a hill by legatees for an 
Gutteridge, accouot against executors. 

is^Veeey, rp^^ usual examination had taken place, and a year after 

some defendants also entitled as legatees and next of kin, ap- 
plied to the Master to exhibit an interrogatory for the examin- 
ation of the executor, whether he was indebted to the testator. 
The Master refused to receive it, and a motion was now made 
to the Court for an order. 

The motion was resisted, counsel insisting that a defendant 
could not exhibit interrogatories for the examination of a co- 
defendant. Such an application was repeatedly refused by 
Lord JBldsn in Jitten v. MUUr ; an account decreed against two 
executors, one of whom wished to shew, that the other had re- 
ceived the whole. At least it ought to be made upon evidence. 
On the other side it was said, that in such cases all parties 
are actors, and every legatee being a party may exhibit inter- 
rogatories. Lord Chancellor said, the question was, whether 
the defendants, being legatees, could, as of course in e\ ery 
case, exhibit such an interrogatory, merely asking the question, 
whether the other defendant was indebted to the testator, not 
embarrassing the cause with a long and complicated account, 
4n which case they would bo required to file a bill. If the 
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answer is, that there is a long account, and he cannot say the 
balance is against him, the Master must take that answer 
and a bill must be filed. I think the interrogatory should be' 
received. This reduces it to the point, whether a legatee has a 
right to exhibit the interrogatory. A legatee may suggest that 
the interrogatories are defective, with a view to introduce that 
which ought to be in every decrees for an account against an 
executor. It proceeds upon this, that this is the interrogatory 
not of the party, but of the Master, an interrogatory which the 
Master ouglit to put in every case. Thfe order was for liberty 
to exhibit the interrogatory." 

Hie case of Men v. MULer must have been upon the princl« 
pie that the examination would have been wholly useless. 
Lord Elden strongly holding, that Mxecuiars joined in a receipt 
are both liable, whoever received the money ; oJJiervvise his 
mfusal of permission to examine, would be direclT^to^tifsllc- 
cision in Colquohan v. FrarMin. ^ 

The case of Ladlier v. Lushingtanf cited by Counsel, seem9 ^^^^ 
to have been one of a stated account between the executor and 
testator, which Lord Alvanley said, the Master did right not 
to unravel. A strong case was necessary. 

If the party has been examined in chief before the decree as 
a witness under the usual order for a plaintiff or a defendant 
to examine a defendant, the Master has not a right to examine 
him under the general authority. — There must be a special or« 
der obtained fram the court. 

** A motion was made, as of course, on behalf of the defend- 
ant M^Namara, that the other defendant, Purcell, might be ex- ^oe^ti t. 
amined upon interrogatories before the Master. The motion nvwey^. 
was made after the-decree ; and this defendant had been ex- ' ' 

amined in ckUfand cross. examined* Lord Chancellor said,— - 
Though the usual direction is to examine tife parties, as the 
Master shall think fit, the practice has been long settled, that 
a Master cannot without an order, examine a party, who baa 
been previously examined ; that it is not of course, but in the 
discretion of the court to grant or refuse it. After consulting 
the Master who wished to examine the defendant to certain 
points, the following order was made, *' Let the Master be 
at liberty to examine the defendant Purcell upon interrog:ato- 
ries to such of the points in this cause to which she has not yet ^^ ?o'*- ^ 
been examined^ as the Master shall think it reasonable that the ordtrr 
she be examined to, and the Master is to settle the interrogate-* 
rtes." And although a defendant has not been examined pre- 
vious to the decree, he cannot be examined as a witness on bo*- 
half of another defendant under the general words of the decree* 

S 
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l^«*lin •. A special motion most be made for an order. "A refier- 
wlw^Sw. ence liad been directed to the Master to review his report, and 
to enquire bj whom a sum or moneyt charged to two defend- 
ants trustees (from having jointly signed the receipt) was actu- 
ally received, dn order was obtained by one of the defendants 
to examine the other, and on motion V> discharge it. Lord £1- 
den said,--»Previou8ly to a decree, one defendant may move to 
examine another, saving just exceptions ; otherwise a witness 
would be made a defendant merely to deprive the other party 
of his testimony. I have always thought that not a motim of 
course after a decree, though a special grownd may be laid, and 
it would be diflScult to state a stronger case than where all the 
trustees being answerable prima/oete, circumstances may show, 
that some only ought to be answerable. — Motion denied." 

In these two cases, the defendant is examined not as a par- 
ty, but as a witness for another defendant ; in the last to dis- 
cliarge one party from a prima facie joint debt by the oath of 
the other, who in any event was chargeable. 

It is also of importance to understand when the testimony 

of a party, examined as a witness, is legal evidence. 

16 v«M7, ^^ ^^ ^^ course before hearing, to obtain an order for a plain' 

SIS. tiff or co-defendant to examine a defendant as a witness, upon 

an allegation that he is not interested, saving just exceptions, 

Lee V. AtkiA' and the allegation that the party is not interested in the order 

*fB, s Cox. joes not seem necessary. It is a motion of course, and the 

question how far the party was a competent witness must be 

raised at the hearing of the cause, and when the deposition is 

offered to be read in evidence. 

The interest which must be shewn in order, to suppress the 
deposition is not an interest in the cause, but an interest in the 
Murray v« matter to be examined to. ** Three Trustees were charged 
t^^'^lt^ie ^^^^ breaches of trust. One of the defendants obtained an or- 
40|t*' ** ^i* ^^ ^^ BxAls for the examination of an other defendant up- 
on a petition stating she was a material witness, and though in- 
terested in the matters in question in the cause, was no way 
liitet^ted in the points to which she was desirous of examining 
him. On a motion to discharge this order. Lord Chancellor 
said, that in whatever terms the allegation in the order as to 
the party's interest, was expressed, it must really mean, that 
the party is not interested in the matter to which he is to he 
examined. That the general practice requiring an allegation 
of no interest in tlie matters in question in the cause arose 
from this; that though the defendant might not ha* e a direct 
interest in the matter to be examined to, he yet nig^t have an 
interest in the result of the cause in other matters^ whtck 
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mvj be alTected by the examination : he may derive a benefit^ 
hy his examination to those points in which he has no inter- 
est. The real meaning of the general allegation being* that 
he has nd interest in the matters to be examined to, but if in 
the resnit of the cause it tarns out that he has an interest in 
those matters by reason of his interest in the x>thers9 the dopo« 
sition cannot be read.*' So in JnghtingaU v. Doddf a decree 
was had against a defendant who had been examined, upon -^jahleryOtf^ 
diflferent matters. ** Order that Buck, one of the defendants, 
should be examined as a witness for the plaintiff, saving jMst 
exceptionsi Buck was interested in the cause, but not in the 
matter to whidi he was examined. It was insisted at the hear- - 
ing, that the plaintiff having examined Bt$ck as a witness, 
could not pray any decree against him. But the Court said 
su^estions in orders of this kind, viz. that the defendant is 
not interested, must relate to the matters whereto he is exam- 
ined : if he is examined to other matters wherein he is con- 
cerned, he may demur, and the Court ordered Buck to ac- - 
count.*' ^' Tlie bill was filed against an administrator, charg- Whipeie • 
ing fraudulent acts, and among others that lie had fraudulently Lanaiiig s^ 
charged to the estate a sum of money as paid to the defendant ^" 3^?^^ 
M. whieh he knew was not due, and had not paid. And that c. L si% 
the account was collusively made between these defendants. 

Petition of the defendant the administrator to examine the 
defendant J2. asi a witness before the Master, to prore the apb- 
plication of the assetts fafl^^oliis hands. ^ 

The ChancdloTf — ^Tlie defendant is charged as parliotps ert- 
fnitds to some of the transactions. He is called to swear to 
the truth and justness of the charges made on his pitrt, and to 
the payments made on the part of the other defendant, and 
wtiich are charged as being the result of collusion. If tha 
charge be true, he must not only answer in costs, but he loses 
the advantage of the settlement lie has made with the other de- 
fendant, and he will be ultimately responsible for the money. 
He is therefore on the face of the pleadings, not only a par- 
Hdps criminis, but he has an interest in the result of the cause. 
He is therefore clearly an incompetent witness.'* 

So a defendant clearly cannot examine a plaintiff as, a wit- Se« Dickea^ 
ness without an order, as well by analogy to the rule In Cd- i^lwms. 
qnahan v. FrankliUf as because a special order is necessary be- 5S5. 
fore hearing, and it has been doubted whether it cc>u»d b6 done ^•^^'^fj^ 
at all. It has been done in a late case, the plaintiff consenting, is Vewj,* - 

saving all exceptions. .. ^ 16 Vcwj, 

** The Master of the Rolls had made an order on motion of 178. 
the defendant for the examination of a plaintiff, saving just ex- 
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ceptioDS ; the plaintiflT consenting to be examined. The Reg- 
ister doubting as to the regularity of tiie order^ it was men- 
tioned again* 

The Bill was by some persons claiming as next of kin 
against others. One of the defendants wished to examine tlie 
plaintiff, to shew lie was in the same degree of relationship 
with himself and entitled, if he was so. I'he Master of the Rolls 
said this was not the case of one Plaintiff exumintng a Co- 
phuntiff, nor a defendant examining an involuntary plaintiff^ 
but a case in which the plaintiff consents to be examined by 
the defendant. The question may be made at tiie bearing, 
whether the relation and situation of the parties are sucb, that 
it is fit that the deposition should be read : but he thought 
the order might be made, saving just exceptions/' 

I am not aware of any objections to the examination of a 
Plaintiff by a defendant as a witness, except it come from a 
_ plaintiff himself on the score of his not being obliged to testify 

2ter, li?!^' against his own interest. This was obviated in the case in 
«Ch,CaM8, Dickens, and that in 15 FeJtey, by the plaintiff's consenting 
fiftrion V. *^ ^^ examined. So at law, where one of several co^laintiffs 
Daw«on, * Voluntarily came forward as a witness to prove the defendant 
EWdinwr "°* chargeable be was admitted by consent of the defend- 
60.207, * ant. a) 

Mttqford^ *^ ^^^ plaintiff is an immaterial party, the defendant may 

483. ' demur. 

i^P. Wina. A plaintiff cannot have an order to examine a co-p'aintiff at 

(a) Norden v. * witness before hearing ; nor of course after hearing. 
1 Taunton"' " Plaintiff moved to examine a co-plaintiff saving just ex- 
378. ' ceptiuns. 

^olch sMr ^^" '"® Lordship's consQilting with the Register it appear- 

r— , ®^ -t« ^^ the rule, that no co-plaintiff ought to be examined as a 

liS 51"!:uo ^^"tn^«8«»t*»c behalf of the plaintiff; there being this apimr- 
1 VerVoV ''"^ exception to him, viz. bis being liable to answer costs, if 
23 . and the event of the cause should prove against him.'' And the 
jrecmch. course as now setUed is, to move to strikeout the co-plain- 
tioyd V. tiff's name (and make him a defendant if necessary) amend* 
ff:^:iu. J?« defendant's qopy of the bill, and securing the costs to the 

gad cases time. 

iter. «te4. The result of these authoritleg t,ems to be, that a party on 
the record cannot be examined as a witneM on behalf of anoth. 
er party, without an order of the Court. And the distinction 
as to the character in which he is to be examined must be ob- 
served : as a party, ho is examined in order to charge liimself 
4o the caose, or to sift the validity of his »wn claim by l,:s 
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own statements' ; as ft 'wUnesSf he is enmtocd to establirti or 
aid the claiui or deieace of a party against another party. 

It is of importance to keep this distinction in view ; if the 
party is examined as a parly with a view to charge hiin> or to 
invalidate his claims, this examination is nothing but a con- 
tinuation of his ans^wer^ and the interrogatoriesi are like furthei* 
charges of an amended Bill — of course there can be no such 
proceeding as a cross examination The question is between 
the party examining and the Examinant ; and the latter an- 
swers in such manner as he thinks pi*oper under the advice of 
C()unsel. But if he is examined as a witpess on behalf of one 
party, and bis testimony is to affect directly a third party> 
then as a witness that third party has a right to cross inter- 
rogate him. ' 

To illustrate, this if a plaintiff require tha examination of a 
defendant executor, as to his own act of iSmSS^^ix safe to a 
bad security, with a view to charge him, he is examined as a 
party ; but if the examination is to be as to the same .act done 
by a Co-£xectttor, he is to testify as a witness. So in the case 16 Vei.218, 
cited, FraiMyn ▼• ddquhan, the defendant who wa$} to be ex- 
amined was produced to . prove that he had actually received 
the whole of a sum of money, with which the defendant apply- 
ing to examine him was dmrgeable, having joined in the re- 
ceipt as trustee. Of counie^-lte was a witness, and the plain- 
tiff would be permitted to cross examine him. 

The mode of e'icamining in England is generally by written Newiand^a 
interrogatories to which a written answer is pot in. ^' ^^: , " 

The general form of the decree is to examine all parties 
ttpan interrogatorieSf and in such case the Master must be re- Eq. Drafts- 
stricted to that mode. But in Eagland the Gourt sometimes ^?^r ^^^ 
has. authorized a viva vocd Examination. 

*' On a reference to the Master with liberty for bim to ex- Ex-parte, 
amine all parties on interrogatories, or otherrvise, as he should Saundersoo, 
think fit ; the Master examiyiBd them ^on interrogatories ; but i^ ch/ise!^' 
there being very strong contradictions in the examinations, the 
Master wished to examine the parties viroa vooe, but did not ^^^^' 
conceive himself at liberty so to do, under the former order, 
especially after having once examined them on interrogatories. 
The petition prayed an order for the purpose. The Loi-d Chan- 
cellor thought clearly, tliat under the former order, the Mas- 
ter might have examined the parties viva voee^ even after he ' 
had -examined tbem on interrogatories. However ho made the 
order.*' 

** Chancellor Kent observed, that the usual course laid down ^™J^n% j 
In the English books was^ to exliibit interrogatories for the chan. 499. 
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•zamination of parties or witnesseBi bat te did not eoacdv« it 
indiapansable ; that tiie practice of oral examination bad 
erally prevailed here/' He then states the practice to be 
served here, thas, ^^ That the proob be taken on written ib- 
terrogatories approved by the Master, or by viva voce exanlii- 
ation, as the parties shall deem expedient, or tbe Master shall 
direct/' 

The Chancellor plainly means by the word " proofs" tbe 
examination of the parties, as well as the testimony of wito«a- 
ses. This clearly appears from otlier imrts of bis opinion* 

If the decree therefore is general, ** That the Master m^ 
«;camioe parties,*' or, ** examine them upon • interrogaloriesy 
or otherwise,'' the mode is in his discretion. The English 
books farnish nothing of the course of practice upon an ond 
examination ; but that, upon written interrogatories, will I7 
analf^y, supply tbe rales. 

I shall therefore traoe out that practice first* 
i«Veaay,39i. js^^^ interrogatories must be settled by the Master ; that U 

judged and formally approved of by him. 
Coopen c&sM « Interrogatories for tbe examtnation of parties are settled 
^d Pnct. by ^^^ Master, though they are frequently prepared by tlie sd- 
161. llcitor or counsel." 

This rule implies that interrogatories may be framed by the 

Vol. 1. page Master, and accordingly in Tumer^s Practice, is a set of stand- 

175' ^^?'i8 '"S interrogatories, settled by Master Harve/gf for the examiiH 

Ymty^Tffl! Ation of executors in his office: They need not be signed hj 

counsel. See Appendix No. 8, for the form of interrogatories. 

The interrogatories being prepared, a copy is served, with a 

summons, underwritten, ** to seMe the interrogatories left by 

the -«-— for the examination of the — — .'' It was before ob^ 

served that a notice accompanying the copy served, was oseless. 

On the return of the summons, the Master, upon attendance^ 

or an affidavit of the service of the summons, and a copy of the 

interrogatories, will consider them. 

If tbe party objects to any of the interrogatories, and the 
objection appears upon the face of tbeniy it may be discussed at 
once. 
iVe**'**^'' If the objections arise from extrinsic matter, the party 

must bring that matter before the Master by a state of facts. 
Pazton •. '' Thus, on a bill filed by ci^itors, on behalf of tliemselves 

x^oeiass, ^nd others, Chngfie claimed to be a bond creditor. Interrog- 
239.j^'2^ar. atories were filed for bis examination before the Master, in* 
ne^ 168. n. quiring as to the consideration of the bond, whether it was not 
given for tlie purchase money of the command of an East In- 
dia Company sbipf sold by Christie to Douglass, Christie 
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lM*OQglkt in a stute of/acU before the Master, setting out a byc" 
law of the Companjr. — That a co»inaniler» seiling his com- 
mand, shoald be rendered incapable of future emploj ; that the 
ship might be discharged, and the partiesT should pay damages 
to the company, at the rate of double the sum received or paid, 
and clauses to such effect should be inserted in all shipping 
agreem<mts. • On the ground of these penalties, he objected to 
auswer." 

For tbe same reason as in the case of interrogatories ; the 
opposite party must be served with a copy of the state offactSf 
by the solicitor, and a summons taken out underwritten. ** To ^ '^*'™^^ 
proceed on the state of facts left by A. B.'^ On the return of t\In. ^ 
Ibis* the objection is discussed. The Master having determin- Ibid. 
ed upon tbe interrogatories, signs an allowance at tbe foot of ^ no?*?^ 
the ingrossmcnt. It is stated in alt the books of practice, that i Turner, 
the Master gives a certificate of his allowance of the interrog- /^j ^^^ 
atorles, which is filed in the report office, (of course here, with Blake, S84, 
the register.) ^^Lu 

Such is tlie course of practice laid down in tbe books. There 393. 
Is however an early rule revived by a late decision, which ap« 
pears to me to warrant a beneficial change in it. 
\ It is now fully settled that ejccepttoos will not lie to the cer* 
iificate of allowance of interrogatories. 
The cases upon this point are these : ' 

The Master having certified, h^ had settled interrogatories Tud^|^^^; 
'' for the examination of the defendant, the defendant tookex- 6bs,64S. 
oeptions to the report, that they led to matters not in issue. 

It was argued, that exciting to a Mastei'^s certificate of 
his having settled interrogatories, was new in practice ; and 
tbe Master was the j^roper judge of the propriety of tbe in- 
terrogatories. 

Lord Thurlow directed the Register to attend Sir Thomas 
BewaUf Master of the Rolls, an the subject. His Honor was 
clear the Master must settle the interrogatories ; .tliat the par- 
ty was to put in such examination ^as he thought proper. If 
not sufficient, it would be referi*ed, and the Master would re- 
^ port his opinion, and to this report either side might take ex- 
ception ; and the court, then having the inteiTogatories and 
examination before it, would determine whether tlie examina^ 
tion was sufficient or not. On making known to his lord- 
ship, what his honor bad said, his lordship was clear, this 
was the proper course of proiceeding.'' • 

It appears however^ that the practice subsequently did not 
fellow this decision. 



24 OFFICE AND DUTIES 

Hagfaes •• <« The plaintiff was to be examined upon interrogaforiM^ 

Vc>eV^69.^ which were 8ettle<l by the Master, A petition w«i preseotcd 
to expunge certain parts as impertinent. 

Lord Chancelior said, — He had no doubt, exceptions we«ld 
do ; but it was very questionable whether it could be done by 
petition. And afterwards that he was quite satisfied the pro- 
ceedings upon the im|iertinence of interrogatories may fce by 
exceptions, which were filed accordingly." 

16 Vetey, The case of PaxUm v. DouglasSf overruled this practice, 

Bcr, Pr. 1^' and restored that in SUimsford v. Tudor, 

n. (a). <« Exceptions were taken to the Master's certificate, of 

having settled interrogatories for the examinatfon of a booil 
creditor coming in under a decree, and Lord Elden cited Stams* 
ford- V. TadoTf and said,«-My opinion at present is, tbat the 
■< objection is not to putting the question, but to answering il^ 

when put ; that the witness is before the Master precisely in 
the situation of a witness called to give his evidence personally, 
for the objection is not to the question, but to the anisf^er- 
ing it. I therefore think that the interrogatories must be pnl 
to the witness, and it must be left to hioMelf whether he wilt 
answer them or not.'' 

His Lordship afterwai*ds said, '^ The exce|rtion should be^ 
not to the propriety of the interrogatories, but to the Master^s 
certificate of what he does after interrogatories are addressed 
to the witness. Exceptions disallowed." 

fJT^r^r* N Afterwards the defendant put in his examination, which 

168. (note a.) ^ . . .«».«... * .. 

was referred and certified insufficient. An exception was ta- 
ken to this certificate and allowed. Athongb Lord Elden uses 
loosely the term witnesSf yet it is clearly the case Jot a parly, 
or as Lord Hardwicke calls a creditor coming in, gmsi a pm^ 
fy. He was to be examined to his own claim. 
1 Vol. 177. Mr. Turner cites this case as overruling Hughe$ v. WU- 

Hams* 

This practice is decidedly preferable. It is least dilatory, 
and will in many canes prevent two references* 

Thus after a certificate of settling tlie interrogatories bad 
been e!ccepted to, and their propriety determined by the courts 
the examination might be referred for insufficiency, and the 
report upon that excepted to, and ciq^ried before tlie court. 
But if the practice of Siamsford v. Tudor^ and Faxton r. 
DouglasSf is established, every point whether the interrogator 
ries are objectionable and need not be answered, or the ex- 
amiiiation is full and sufficient, may be settled on one refer- 
ence, and one hearing before the court. 
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These decisions have led me to canclttdcy that a part of the 
course of practice iipiin this subject as belure detailed has 
beeit rendei'ed useless, and sliould be altered : And such al-" 
teration would be very bene A. iaL 

The summoning of the opposite party to attend upon set-< 
tling tlK) interrogatories^ and the discussion of objections to 
thdr propiioty at that time is wholly unnecessary. If he ap^ 
pear and discuss them, and the Master's judgment is against 
him, be has then no remedy by applying to the court Ho 
must put in his examination, in which undoubtedly he will take 
the same objections, or refuse to answer, relying upon them. 
Then the subject is to be again brou^ before the Master up- 
on a reference of his examination, and upon O report carried 
before the court. All that is obtained is a double discussion 
before the Master, undoubtedly not important enough to justify 
the additional delay and expense. It certainly may be pi*e^ p^^s^ 
stimed in the first instance that the interrogatories are proper, 
when a Master has allowed them. His settling them is a 
substitute .far the signature of counsel. 

It is the security which the court takes instead of a coun^ 
set's liand, against the impertinence, scandal or prolixity of the 
papery and it is done by tlie Master, because he is to judge whe^ 
thcr any interrogatories are proper ; whether it is necessary to 
examine ttie party at all. I feel therefore great confidence in 
the opinion, tirat the court would sanction the course of pro-' 
ctiring tiie Master to settle interrogatories without any sum^ 
noons to tlie other party, and serving a copy when settled^ 
togotlier with a summons to bring in his examination. Tlie 
objections to answer the interrogatories, or any of tfaem, may 
be stated in' the examination, in the same manner, as a ground df 
defence again»t answering is set forth in a plea or answer ; or 
upon, a reference for insufficiency it may be shewn tliat thejr 
are immaterial or improiieis as upon a reference of ati answer, 
t^or the form of sach an examination, see Appendix, No. 12. 

It appears to me also, that since the decision, that excep- 
tions will not lif to the certificate of allowance of the interro- 
gatories, that certificate msiy be dispensed with, and the coats 
(of attenditig, drawing and filing, &c.) be saved. Wimt pur- 
pose can it serve, unless it can be the mean of bringtng^ the in<> 
lerrogatories before the court ? In case of a default indeed in 
putting in the examination, it is necessary that the court should 
be info^med by the Master tlia* he has settled the interrogato- 
ries ; but this may as well be made part of the certificate of 
default, lis stated in a separate one. 

•IC Indeed the interrogatories are impertinent and scandalous, 
there can he no objection to the parties referring them as he 
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Aiay any other pleading or proceeding in the court. A dis- 
charge has been referred fur impertinence. But allowing thali 
step to be taken by a party, at the risk of consideraVIe cos^ 
is very^ different in principle from requiring that in every case 
the delay and expense of a discussion before the Master, or a 
meeting at least upon tlie interrogatories, should take place. 

After the interrogatories are settled, the party is sumnoped 
to bring in his examination by a warrant, underwritten, ^nd 
which time the defendants are to bring in their examination, to 
the interrogatories settled by the Master.'' 

It appears that in England, he may apply during the^ run- 
ning of the first warranlir for a copy of the interrogatof^ as 
settled. WitMte the copy should be taken from the Master 
by the solicitor filing the interrogatories, and served with the 
summons. The Master ought to examine and subscribe bis 
allowance on the copy to be served. 

If the defendant has attended with his copy pf tlie interroga- 
tories, it may be marked allowed by the Master, after the al« 
terations made, if any. If no alterations are made, there can bd 
no doubt, that it would be needless to serve a fresh copy. 
The underwriting of the summons to bring in the examination^ 
might, in such case, run, ** to bring in the examination, Ac. to 
the interrogatories settled by the MasteTf being the interrogatorieM 
heretofore served.** 

Of course, if the practice suggested should prevail, the copy 
of the interrogatories as settled would be the on^ copy served, 
and served with the summons to bring in the examination. 

The Master may give the party a reasonable time to bring 
«!7* A^f'^^k' *** ^^^ examination, or if refused, the court may be applied to. 

If default is made in putting in the examination at the lim- 
ited time, an affidavit must be laid before the Master of the 
service of the summons, and of a copy of the settled interroga- 
tories. Upon this the Master vmII give a certificate that the 
examination is nof put in. For the form, see appendix. No. 9. 

If the party has pracured time from the Master, and then 
IS in default, the affidavit of service is not made, but the certi- 
ficate states, the attendance and time given. 

Upon this certificate the court is applied to for process 
against the party to procure the examination. 

The English practice to eflTect this is the same as where the 
party is in default, in not producing books, which was before 
stated. 
Handel Sol. The first order is, upon a motion of eourse, that the defend- 

»»to. 1 Tut* *"^* P*** '" ^^^^ examination within four days after personal 
«er^s Fnc. notice of tlie order to their clerk in court, or in default, that 
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the Serjeant at arms apprehend them^ and bring them to the i'^^* Equity 
bar of the court. ^^*- ^«3- 

At the expiration of this time, the Master gives another 
eertilicate^ apon which another motion is made^ that the Ser- 
jeant take the defendant. By our practice the first order is, 
to pat in the examination within four days, op show cause why 
an attachment should not issue. 

" On reading and filing a certificate of J. A. U. one, &c. stoughton ». 
stating (substance of certificate) and on motion of Mr. Hari- Ljncb, Am. 
son of counsel for the complainant, ordered, that the said ||f^ ^^^^^ 
defendant file with the said Master his examination, and an- 199. 
Bwer to the said additional interrogatories within four days af- ^^^ ^ ^^^^' 
ter service of a copy of this order, or show cause why an at- 
tachment should not issue against him. And further that ser- 
vice of a copy of this ortler upon the defendant's solicitor be 
deemed good service.'' ** On reading and filing a certificate Netteiiv. 
of M, IT. one, &g. by which it appears that the defendants are j^^'^^^^, ^^ 
in default in not having brought in their examination, it is 1820. 
thereupon, and on motion of 8. 8. G. of counsel for the com*- 1^^ '^* 
plainant, ordered, that the said defendants bring in their ex- iQ^e. * 
amination in four days after service of a copy of this order^ 
or show cause why an attachment should not issue against them« 
And that service on the solicitor be deemed good service*" 

Both the foregoing orders were obtained upon motion in open 
oourt,' but the court was liere in term at the time, and both 
were obtained without notice* 

It appears to me unquestionable, that the first order in the 
alternative, may be entered in. the Register's or assistant Regis- 
ter's office, as a common order under the^i^ ninth rule.CO'J 

(a) In several cases an«! particufarly motions* connected with 
process for contempt, solicitors have hesitated in entering orders, 
which anqaestiooably are orders of course in England, without a 
direct application to Ine court, and sometimes have even resorted to . 

notice. 

The point as applicable to the motions for such process in cases 
of a default, in bringing in an CLxamination or production of books, 
&c. is connected with the present subjects and deserving attention 
for the general importance of tiie rules upon it. 

Our rule (59th) provides, that certain orders therein particularis- 
ed, and also every order-to which a party' would according to the 
practice of the court, be enJtUled of courae, without ahewins; special 
cause, shall be called comman orderSt and may be entered in term »r 
vacation, with the Register or assistant Register, at hi* office, at llic 
peril of the party taking it; all other orders are special order.s. 

.Then the question always roust be, is the ordei- sought for* hi^ 
order ofcoursef by the pri^ctice of the court- 
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If the part7 is taken on the attachment, he v/ill either be al« 
lowed further time, undertaking that the sheriAT may go vitb- 
out further order in case of default ^ or he will be committed 
till he puts in his examination, in the disciYtion of the court. 

After the party has put in his e> amination, be must get a 

c^Hificate of the fact from the Master, befoi'e he can be dis* 

B«nti8ii. charged from custody. The examination need not be signed 

Flack, 18 by counsel. It is sworn to, and tbejiirat is tlie same as to an 

Vesey, 287. 

' - ' • answer. 

For the reasons betbra noticed, a copy of the examination is 
served by the solicitor, instead of being supplied by the Mas^ 
ter as in England. For the form of an examination, see ap*. 
pendix, Iffo. 10« 

! 

I 

Clearly there is no settled practice in our own court making a rule 
to bring m an examinatioOa or to produce books, or shtwxause whtf, 
&€. a special or^er. The cases or such applications have been very 
rare. Th^n the ppint is to bQ settled bj En^ish practice. In the 
English chancery the,re \s no such provision as the above rul^. Ev- 
ery motion for an order, whether of cour^e^ or special, is made di- 
rectly to, and in presence of, the Lord Chancellor, or Master of the 
Rolls. The distibctioh is, that motions o( course are wUhout notice, 
i^nd are granted upon being asked for, upon the alle^tion of counsel* 
or a certificate or return of an officer. No opposition is allowed to 
them, but they must be discharged on motion with notice. Special 
motions are upon notice, and special cause shewn. Common mo- 

a ktv fj\^ *'^'^* ^^ ^^^ ** ^**® rising of the coui-t everv day in term, on seal 

9 Atic. 60S. jjaj^g Ij, vacation ; or bs petition to the master of the Rolls, when 
peith^r he nor the Lord Chancellor is sitting. SpeciaJ Qiotiiui!^ are 
piade aisp on particular days, or by petiti(»i^ t^t other times, when 
the petition is answered by fixing an attendance on the next day 
of petitions and directing notice to be given. See Newland's Chan. 
, Tit. Motions. Hand's Sol. Ass. 1 to 8. 2 Turner's Practice, 190. Tit. 
motions, and 1 Harrison. 

A great number of motions, which are of course, are stated in 
Newland's Praci Tit. Motions. 

Another mode of ascertaining them is, that in special orders, the 
notice, or attendance of the'adverse party is recited.' For orders in 

Ha«a. Sol. Kngland, see Equity Drjafts. & Hand's Sol. Ass. 

A»i. 3. The first' orJer for prodqcticm of ^^ to bring in an e^ramin^- 

tion, or the seijeant to go, ire expressly stated to be orders of course 
In England ; and therrfore the anafogous orde'r'with us to do the 
act, or shew cause why an attachment should not issue, is also an 
order of course, and Dpay be entered iii the office of the Rcsister. 
under the 59th rule. • 

* No hardship can possibly arise to tlie opposite party by this course. 
His situation is in all respects the same. He ha« notice before the 
process can go, and opportunity to objiect, or procure further time*, 
as the first order is served upon biro ; and on the other side,' thei*a 
js a manifest grievance by the delav and expense of going twice be- 
-|»re the Chancellor in persdo, for this purpose. 
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Mr. Blake's book contains a notice to be served by the Page. s^. 
aolicitor for tbe ezaminant of the examination being filed with 
tlie Master. This seems unnecessary, and not taxable. The 
caption of tbe examination' contains e\ery thing that is in tbe 
notice. 

It is the- course In England, where tlie defendant resides , 

more than twenty mites from London, to issue a (Htmmission to 179. andsee*^ 
take bis examination. This is done upon the certificate of the (he certificate 
Master that it is necessary, and a motion of course. A simi- ^^^ sest^nd 
lar course might w>metimes be necessary with us, as where the order, ibid. 
examinant resided in another state. The course is tbe same ^^^* 
as upon a commission to take an answer. The time of return of 
the commission is Axed by the Master. ^' Mr. Agar moved Hairby t» 
for a commission to take tbe examination of the defendant, stat- Emmeti 
ing that the practice of limiting the time by tbe order, had been ^ ^^^^^ ^ * 
altered lately by tlie Master of the Roll) ; wlio thought the 
Master the proper judge as to that. Lord Chancellor approved 
the alteration. It should be made pai*t of tbe order, that the 
commission be returned to the Master. In England it is re-^ 
turnod to tbe six clerk. 

If the plaintiff is dissatisfiied wHb the examination, be may ji^ewland 
by motion Imve It referred to a Master to certify as to its suf- 163. 1 Tani- 
ficiency. It is fi motion of course.—" A decree for an account *Jji^r eo/* 
with the usual dii*ections for examining the parties. Interrog* Draft! 580. 
atories were settled, and an examination put in with which tlie <^^^^J[^,'. 
Master was satisfied. An order was then obtained referring 
tlie examination back to the Master to look into it, and see ]vrNatnara, 
whether it was sufficient. The Master refiorting it sufficient, 12 Vescy^ 
a general exception was taken, that he ought to have reported ^^^* 
It insufficient ; not pointing out tto parts in which it was so. 

Master of the RoU$. — ^Tlie case of Lucas t. Temple is an au- 
thority for an exception of tl\is sort. As to orders of reference 
of this description, they are, whether frequent or not, the e8<* 
tablished practice. 

There are many instances of referring examination^ to the 
Master, to look into them, and see whether tliey are sufficient. 

He points out an inconvenience attending this practice of a 
general exception : that tlie Master could not know what was 
the ground on which the court differed from him. He might 
re-^xamlne the party and decide his re*cxamination sufficient 
on the same ground upon which tliecourt had held it insufficient. 
He thought the better practice would be that i*esorted to upon a 3 Bmwn'a 
report of costs, yis. by {letition, poifiting out the gnevance, and ^•^^ 32c 
praying leave to except. He overruled the exception on the 
moirits, and stating tbat the pi*acttce of taking exceptions to 
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these reports was inconvenient and slioiild be diseonraged, S^vo 
costs beyond the deposit/' 

The inconvenience of the general exception to a report atOm 
insuflfeiency of the examination may be avoided, either by in- 
quiring the exceptions to the report to particularize the points 
in Mrhich it is insufficient, as is done on excepting to a r^ort of 
impertinence ; or exceptions may be talKen to the examinatioa, 
at first, instead of referring it on the allegation of insufficiencj^ 
Our court would perhaps approve of this course, as it has 
sanctioned the practice of takipg exceptions to an ansiK'er om 
account of impertinence, which ia not doine in Englasd, Um 
order being of course on the allegation of impertinent matter. 
It appears to me however, that the course in the English chaii* 
eery is sufficiently precise, and it certainly is less ezpensi?e. 
The interrogatories have already all the precision of exceptions* 
AH that should be required is, that the exceptions to the report 
should specify the insufficient parts (rf the examination. Im 
the Exchequer the practice is to take exceptions to the examin- 
ation* 

'' The examination of a party to interrogatories after bearing 
is considered in the nature of an answer to a bill before the 
bearing, and to which exceptions may in like manner be taken, 
argued or submitted to, as in the case ^f exceptions taken te 
insufficient answers/' 

. On a copy of the order being left, a summons issues, under- 
written, ** to proceed upon the sufficiency of defendant's ex* 
amination ;" and the liearing is continued by adjournment aa 
usual, if the Master docs not decide at the first meeting. 

The practice is the same as upon a reference of an answer 
for insufficiency* No draft issoes, nor are objections filed. 
Exceptions are taken without them* 

For the form of a certificate upon this j^ereace, See Ap* 
pendix. No. 1 1 . 

It must specify, as to what interrogatories, or parts of in- 
terrogatories, the examination is defective, as is done on a re- 
ference of an answer for insufficiency. 

If the Master find it sufficient the report is general* 

For the form of an examination objecting to answer. See No. 
Id. 

In order to compel a party to put in a better examination, 
after the report submitted to, or exceptions to it disallowed, a 
warrantmust be taken out requiring him to put in a further ex- 
amination, and tiie same steps taken, as to compel a fii^st ex- 
amination. 
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By analogy to the mode of limiting the time for filing excep* d«« ^ott. Tit. 
tions to a report up(Mi an answer^ the running of this summons ^''*^^"' 
would limit the time of excepting to this report ; and the Mas- 
-^ tor should give at least the usual time of four days for that 
purpose. 

The further examination, may be in like manner referred. 
: , After three reported inaufficient the party Will be committed by* 
1^ ihe court, to remain until lie put in a full examination, and pay 
[ the costs. 

(' I presume that our court would be guided by the character 
r of the examination, and in a gross case of evasion or conceal* 
nait, would commit on two insufficient examinations. No rule 
ia established. 

The Master must give a certificate of the examination being yiJI^^^ *' 
ie^ although an order is left with bimf referring it, or he con- is Ve^y, * 
aiders it insufflctent, if he has not reported ; because the par^ Boekm «• D« 
ty cannot he k€|it in custody until the sufficiency of the examin- Tastet, i 
^ ation shall be ascertained. 3^- ^■^^' 

t An insufficient examination is as none, and if the party has Tunier, s 
obtained a prior order for the defendant to put in his examina- ^e"«7^ 
tioDf or shew cause, &c. he may move on the foot of that, for 373. ' 
the order to be enade absolute, and the attachment to issue. 
I '' An order was made that the defendant should within four 

duTSt put in his examination to interrogatories, or the serjeant Weston v. 

^ , * 1.. L«ns, 1 Mad. 

mt arms to go agiinst him. Rep. 527. 

The defendant put in his examination, which was reported 
insufficient ; and it was now moved on affidavit of service of 
the order, and the Master's certificate of insufficiency, that the 
order be made absolute, and that tiie serjeant should apprehend 
him. 

It was urged, that suck an order was common where an an- 
swer was insufficient ; that there was no case where tlie doc- 
trine had been applied to answers to interrogatories, but the 
principle must be the same. Motion granted.^ 
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4th. The errors which may be committed by the Master, in 
the course of this proceeding are : 

1 . The improper refusal to examine a party. 

S. The re&isal to allow proper interrogatories. 

S. The admission of illegal or impertinent interrogatories, 
or unnecessarily settling any. 

The correction of the court is thus obtained. 

The Master is given by the decree a discretion to examine 
parties or not. If he refuse to do itj» the course is, to apply to 
the court by petition for an order. 
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The following case appears to warrant this practice. 
Ex-parte^ <« A reference having been made to a Master to inquire info 

2 Ck»x' Caws, the petitioning creditor's debt, with liberty to examine parties 
168. ^ on interrogatories, If he should think fit, the Master deciiocA^ 

exaniiuing the petitioning creditor, and made his report i%Hb- 

out it. 
' Exceptions were taken ; one for not examining the creditw. 
Mr. LUyd objected, that this was not matter of excepfios^ 
because it was discretionary in the Master to examme or iio4 }> 
that the form was wrong, for In a cause In this court a paitf 
cannot excefit to a Master's report, because he ha* decUned f» 
examine a party, but most move the court npcm the circnai*- 
stances of tlie case, tliat the Master be specially directed to ex- 
amine him. He ought to have applied by petition before the 
report was made, that the Master might be directed to exam* 
ine the creditor. But the Lord Chancellor directed <be Mas- 
ter to state to the court whether any application had been made 
to him to examine the creditor, and on wfrat grounds, he had 
refused so to do.'' 

Although the Lord Chancellor gave the party an opporiu* 
nity of bringing np the question, and if he was not satisfied 
with the Masters reasons, would probably hi»ie sent the case 
back to him to review his report, with directions to examine 
the creditor, yet it is plain he does not ^nction the course ta- 
ken there by exceptions, nor disapprove ofMhat laid down by 
(a) Mr. Tur- Mr. Lloyd. (o) 

fhfct'toiT'oic ^^^^ practice is preferable because in this, and many other 
practice. similar cases, it would be the cause of much delay, if the cor- 
1 Tamer^ rectlon of an error which may have important influence upon 
the report was postponed, until the report was made. Theraa is 
the diHerence between improperly admitting an examinatiofl, 
and refusing it when proper. In the former, tlie effect of it 
is known to the court, and its judgment of the case, when it is 
rejected, can usuaHy be formed without further inquiry. It 
may therefore be made the subject of exceptions ; but in the 
latter the effect of the evidence refused cannot be known accu- 
rately : the report must be sent back for the Master to hear it, 
who may make material alterations in his decision in conse- 
quence. Such an error should therefore be corrected as early 
as possible. 

It may be proper in some cases, for the Master to give a 
certificate of his refussil and his reasons, m iiicli either party 
may apply for. If tliey arise from facts which have passed in 
bis office, as a full admission, or jSHflicient proof of the mat- 
ters, it would be more correct that the court should be inform- 
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cd of these bircumstanced by the certificate of its officer^ than *«• 3 Brown. 
hy affidavits of parties. Tlie party is entitled to apply with- Hoi^*?.* 
out it, but generally, I apprehend, the court would not grant wiiLami, 
any order, without calling on the Master. ^"'' £d.sai. 

The court took this course in Hmgh r. WUliains, where the 3 g^ ^ j^^ 
Master had refused to examine witnesses. The order was 1 90. notes. 
** that ihe Mkster should ceHify on what grounds he had refus- ®®^** ^' *' 
ed to admit the interrogatories.'' 

'The second error is when the Master refUses to allow pro- 
per interrogatories, laid before*^iiiii; 

I know of no direct authority upon this point, but it is one 
so similar to k refoii^al to examine a party that the course I 
conceive should be the same. An application should be t||» made 
at once by petition with a copy of the allowed and of the re** 
jected interrogatories, for an order to allow them. 

In White t. Lupton, cited iti 1 2 Yesey, 89 1 • A motion was 
made for atl order that the Master should receive further 
interrogatories for |he defendant's examination relative to 
certain papers not produced by him under the usual order | 
the Master being satisfied with the production. 

Th^re may be here also such cases as are before stated, in 
which it would be proper for the parties to get the Master's 
certificate of the neasons of his rejection. 

The next error is the allowance of illegal or impertinent 
interrogatories. . 

' The decision in Paxton and Dmiglass I'eviving the course -^*®' 
laid down in Stamsford v. Tudor^ prescribes the mode of pro- 
ceeding in this case. The party answers as he thinks pro- 
per. And if the other party is dissatisfied, he must refer the 
examination ; when the objections to the interrogatories, as 
well as the fulness of the examination, will be considered. 

5tli. EXAMINATION VIVA VOCE, 

The decision in Rtmsen v. J?em«en, gives the Master the 
discretion of examining a party up(m interrogatories, or vfva 
voce* The latter course is generally pursued ; and is clearly 
prrferable, where the party may be disposed to evade or pre* 
vancate. The practice before stated may easily be adapted to 
the oral examination. 

Tliis is the only occasion hi which a party is orally exam- 
ined by the present practice of the court. It is stated to have 
b^n sometimes done in farmer tiroes, at the hearing* ' Remedies 

** At which tim^, if any thing shall be found to rest in the and abuses of 
defendant's breast that hath not been manifejited by proofe, ^^"^rS^;,, 

5 441. 
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tfae judge may then examine the 'defendant in open coui*t, as I 

have seen the honorable Lord often do, where in face 

of the court and presence of so man j grave and judicious me«, 
more truth has been discovered by a few questions tlian in three 
answers penned by a judicious lawyer*'^ 

The good sense and convenience upon this practice appears 
to me to. be this« Witenever a particular point is to be ex- 
amined to, as an obscurity or appearance of fraud in a cer- 
tain item^ or indeed any distinct subject, it is far better to re- 
sort to an oral examination. ^But if the object is merely to 
procure the accounts, either the whole, or those since the filing 
the answer, the other course is preferable. If the interroga- 
tori^ are settled by the Master without summoning the other 
party, the delay will bo the same in the one case as in the 
other* 

The underwriting of the summons, is, '' at • which time tlie 
— *— is to be examined touching the matters directed to be in- 
quired to, by the above mentioned decree :" or, as to any par- 
ticular matter the subject of enquiry. 

If the Master refuse to issue this summons, which would be 
equivalent to a refusal to settle any interrogatories, the court 
should be applied to for an order, that he examine the party ; 
and for the reasons before stated tiie Mastei: may be applied 
to for a certificate of his reasons. 

If the party neglect to attend, the Master should particular- 
ly inspect the proof of service. His certificate of the default 
is stated. Appendix, No. 1 3. This form was sanctioned by the 
chancellor in the case of Morris v. Sands, June 1821, after 
examination. 

The Master re<1uces the examination to writing. The cap- 
tion of the examination is stated Appendix, No. 14, and the par- 
ty's oath No. 16. On examining a party, there can be no ob- 
^ jection to a leading question, any more than to a leading spe^ 
^ cial interrogatory in a bill. 

It must be remembered, that the examinant is entitled ta 
the benefit of advice and counsel in framing his written exam- 
ination. On an oral one therefore, he may be directed and 
instructed by counsel as to his answering. So his errors may 
be amended subsequently, as mistakes in an answer arc amend- 
ed : and with more liberality, the examination being more loose. 
t Vesey, 79. And by analogy to the rules as to correcting answers, the 
2Ve*i**& Bea ®"6"'*^' Statement, must remain untouched, and the error cor- 
163. 256. ' rected by a supplemental statement. 

P^^i''43^* If the Master refuse to allow a question, or series of ques- 

tions to be administered, as going to matters improper or as^ 
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less to be inqaired to, or for other reason^!, the questions at 
lai-ge or is substance, or the matter of the inquiry should be Simmon**, 
stated in writing, and a motion made for an order, tliat the "^*^"^^®' 
Master administer those interrogatories, or examine to that 
point. Either party may take from tiie Master a certificate 
of his reasons for the refusal. 

But to questions allowed to be put, the party as before 
shown, may make such answers as he is advised. If dissatls^ 
factory, the simplest and analogous coirrse would be to reduce 
the questions to writing, as extende<l and precise as possible; 
and also tbe an8wei*s and objections taken, if any. If the an- 
swer cannot be formally ])erfectcd at the meeting the Master 
may give time. 

It then is in fact an examination in writing, with a trivial 
rariation. By analogy to the English practice, the next step 
would be an order referring the examination, for insufficiency. 
But I have no doubt the court would sanction the practice of 
the Master considering it without an order. It is a delay for 
which there can be no good reason. If so, either party might 
take out a summons underwritten, ^* To consider of the suf- 
ficiency of the defendant's examination," in case it was impor- 
tant to have an argument or the party would not consent to an 
immediate certificate. 

See the form of such a certificate. Appendix, No. IT. 

If the Master certifies it insufficient,, the party may be 
summoned again, and the underwriting should be,/' at which 

time the is to be further examined touching the matters, 

as to which his former examination was insufficient." 

Pursuing the analogous iiilo, the party ought to except to the 
certificate within the running oC this summons. And the 
Master should allow sufficient time for that purfyose. But » 
the course approved of by the Master of the Rolls in Pureel v. 
Macnamarat viz. petitioning for leave to except is so*decidedl^. 
preferable, that our court would no doubt prescribe it as tho 
pactice, if the case should arise. 

The party dissatisfied should take a certified copy of the 
examination from the Master to found jiis ]>roceedings upon. 

See tbe form of S4ich an examination. Appendix, No. 15. 

^ If the defendant has in his answer, set out the receipts 32J"™^^n 
and payments up to the time of filing his answer, he must M'Venabics, 
in his examination state the subsequent receipts and paj mcnts, 
and carry on the account from that i^eriod only by proper in- 
troductory words, for although interrogatories may go general- 
ly to all sums of money received and paid, yet a repetition in. 
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the Btamination of the account comprised in the schedules to 
the answer might be considered tautologous and impertinent* 
and referred as such ; and if the account ran to any great 
lengthy- the reference niight ultiniately be at the costs of the 

defendant."^' 

Tiie same general rules apply to examinations, as to answers* 
in relation to their weight as evidence. Where the fucts stat* 
ed are responsive to the interrogatories they are evidence ; 
where they set up other facts, these must be proved aliunde* 
It is only fts to the matters inquired about* that the party 
makes the other a witness* or in the nature of a witnein* 



CAP. 11. 

Section 4« 
CHARGE AND DISCHARGE. 

A CHARGE is a statement in writing of the items with which 
the opposite party should be debited or should account for, or of 
the claim of the party making it. It is more comprehensive 
than a claim, which implies only the amount due to the person 
producing it, while this may embrace the whole liabilities of 
the accounting party. 

Thus in prosecuting a Creditor's bill, the charge of the act* 
^ng plaintiff, would contain all the receipts of the Executor and 
his responsibilities, while that of a Creditor coming in under 
the decree would include only his own demand. 

A charge is iieruliarly a statement of sums of money claim- 
ed, or to be debited, or of property for which the accounting 
party is responsible, ^n the great variety of cases, in which 
^ Master is required to ascertain certain facts, 9uch as the 
value of an annuity, or of goods at a particular time, the for- 
mal paper by which tl^e allegations of either party are put be- 
fore him, is called a state of facts. Although the inquiry may 
be intended as the ground of a charge upon the party, yet 
that is subsequently to be determined. The reference is not 
to charge, but to inquire to a fact. Sometimes they necessa- 
rily are combined. See an instance, S Newland Pract. 550. 

This mode of proceeding by written charge and discbarge 
is recognized in Remsm v. Bemstn. The learned Counsel 
(Mr. Riggs ^ admitted that as a general rule it might be prop- 
er, that charges and discharges should be in writing, but it 
•could not be proper that the parties should at their p^ril> 
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jfeduce every thing to Writing in the first instance^ becauae in 
the progress of the account new items might arise. 

It is singular that this Gentleman should have fallen into 
this error* There is nothing to prevent a party bringing be- 
fore the Master other Items of claim, omitted in his charge, 
whether by mistake, or subsequently disclosed. Every charge 
concludes with craving lei^ve to add to or alter, as the party 
may be advised* 

I feel great confidence in saying, that every one of experi- 
ence in the ^aster^s office, is satisfied of the great advantages 
of pursuing this course ; the Solicitor makes himself Jif astei: 7y l 

^ofhis whole case, as far as it is possible, at the beginning, in* 
stead of acquiring his knowledge, as the investigation pro^ 
ceeds. The Master is greatly aided^-precision and accuracy 
are obtained, and full examination of every point is secwredt 

finder a decree for an account both parties are actors, and ei- Fowl, l&cch. 
thermay proceed before the Master in taking it Hie defendant ' * 

niay therefore take out a summons for the plaintiff to bring inr 
his charge, and if neglected, stale what he admits against him* 
seffj^ or ^hat ftppears from the proceedings in the cause, and 
go on with his own dispharge. Afid in some cases, as bills filed 
bj executors for directions and indemnity, the defendants ar^ 
necessarily to bring in the charge. For the forms of charges, ^ powUr. 
See Appendix, No. 1 8. & 19. A charge is taken from the sched- 
ules and proofii in the cause, the examination of the flefendant 
if previously examined, or from other sources within the party's 
power, and to be supported by new proof. 

Whenever schedules are annexed to an answer containing a 
statement of the party's receipts, the repetition of them item by 
item in the charge, should not be allovred. It would certainly 
be fittflElcient to state generally, that the party should be charged 
with all the items set forth on such a side of sucjb a schedule to 
his answer^ and then proceed to specify the fresh items. For 
such a form. See Appendix, No. 18. 

This regulation could be enforced by refusing costs for such 
part of a charge as was a mere repetition of the schedules. 

On leaving the charge, a summons is taken out, which by 
our present practice if the master is to supply the copy may 
be underwritten,*^'' Ji. B. Ihe dboroe has left his charge,** or, ** to 
proceed upon the charge,** where a copy has been served by the* 
solicitor. Of cou|«e the latter is almost always done« 

On attending tlie Master, while the charge is under consid- ^ xurner 
eration, the party supports it item hj item,bj shewing the 19 u " ^' 
proof, either from the Schedules to the answer, examination if 
any has been tf^ken, or thei proofs in the cause ; or he exum? 
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WITNESSES. 



3 VeM^, 603* 



Fowler's Ex. 
Prac.2. See 
also 9 Vesey, 
36. 

Wlllan V. 
WUlaa, 
Cooper^s • 
Cases, 291. 



dmith V. 
Aldus, 11 
Vesey, 664. 



l^HIS subject embraces : 
1st. When a Master may examine witnesses, and what wit- 
nesses. 

d. The^ method of procuring their attendance and takii^ 
their testimony. 

5. The correction of the Master's errors, in rejecting or 
admitting ^Hheir testimony. The first head involves five 
distinct cases^ 

1. Where the examination proposed is of a witness hot pre- 
viously examined, to facts not examined to before the hearing. 

It was formerly tisual to empower a Master specially td 
examine witnesses by arming him with a commission in 'the 
decree : and in the Exchequer, the course still is to procure 
such a commission. Now however, the direction in a decree, 
that certain inquiries be made, is a sufficient authority to the 
Master to examine new witnesses, to those enquiries. 

Lord Chancellor said, ** That after publication passed prl* 
or to a decree, and the depositions had been seen, it was quite 
clear that further witnesses could not be examined without 
leave of the court, which could not be obtained, but with great 
difficulty, and that to particular facts only. But when a de* 
cr^ directs particular enquiries to be made, the court thereby 
in effect does give leave to examine imine$$e$ as to the svfyect of 
the enquiries. 

*^ A motion was made that the Master be directed to receive 
evidence which he had refused. (Which appears to have been 
evidence taken in the cause but not read at the hearing.) 

Mr. Bomilly in support said that a notion had got into the 
Master's office that they could only receive evidence that was 
read at the hearing, which could not be correct. 

Lord Chancellor.—- >The danger of permitting further ex- 
amination applies only to a rc-examination before a decree, 
not to an examination before the Master afterwards, the object 
in directing the enquiry being to obtain further evidence. 
Where the court directs an enquiry into a fact it is in the na-^ 
tiire of a new issue joined ; and what would be evidence, in any 
other case, will be evidence before the Master." 

2. The next case is, when the examination is to be of a 
witness examined prior to the hearing, but to diflerent facts. 
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A special order is requisite to autliori^se the Master to take his 
testimony. 

•* Some of the witnesses who had been examined In this Ore$»»way 
cause were re-examined before the Master upon different Inter- ]'^^y^^''j 
rogatories, but afterwards tlie Master conceiving that as 30O. *'**^' ^ 
these witnesses had been before examined, they ought not to 
have b«eo re-examined withput an order, he directed that an 
application should be made to the court. The order was gran^r- 
cd to authorise the examination.'' 

''Mansfteld moved to suppress the depositions of jirltnesses, Vaugban*, 
examined before the Master, on the ground, that they had been c^et'caian 
before examined in the cause, without an order, which Mas 312. 
against the practice of the court, whether the examination was 
to the' same point or not. On the other side it- was aajd, th© 
rule only extended to the exaniination of the same person to 
the same facts, and could not be meant to include a witness^ 
who might be examined in the cause, only to prove an exhibit| . 
but in fact might be the n^ost material witness upon the meritii 
before the Master. 

The Lord I hanccllor,— The first questfon is, whether Iq 
any case, a witness who has already been examined in tliQ 
cause, can be again examined before the Master without leavp 
of the court, and this is a dry point of practice. Now if the 
witness has been examined only to (rifling points in the cause» 
or if in truth he knows m jre than he has alrea:dy been examinr 
€<1 to, it would most certainly be very har-d to prevent the par^ 
ty from having the benefit of his testimony before the Master, 
Iftut the question is, whethep the coqrt has not taken the pre* 
caution of making it necessary for the party in th^t case to 
apply for leave of the court ? which leave It certainly will grant 
livhenever the justice of the case requires it, but will put tho 
party under terms of having the interrogatories approved and 
settled by the Master, who in so doing will lake care that the 
jiame witness is not a second time examined to the same facts, 
not only to prevent the' parties being loaded with unnecessary 
ex|>ence, and the cause with useless depositions, but what is a still 
greater object, to avoid the danger of perjury, which would be 
incurred by a witness deposing a second time to the the same 
fact, after having seen where the caiise pinched, and bow h\^ 
testimony bore upon it. 

Accordingly the depositions of witnesses before the Master 
who bad been previously examined in the cause were suppres- 
sed, and the witnesses ordered to be again examined upon in# 
(ll^^rogatori^s to be settled by the Master/* 

6 
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Remsen «. << No witness in chief, examined before publicationi ought to 

jotS^cl C. b® examined befoi-e the Master, without an order for that pur- 

501. pose,^' 

The reasons of the rule requiring a special application to 
the court, where it is wished to examine the same witness 
before the Master, certainly do not apply to an examina- 
tion to different facts ; and Lord Thurlow treats the ques- 
tion as a dry point of practice. The Master eventually set- 
tles what questions shall be put i what relate to the same 
matter to which the witness was before examined, and what 
do not. Why not do this under this general principle, and the 
rule of the court that he shall settle all interrogatories for the 
examination of a witness before examined, without the neces- 
sity of a special order, wliich must be granted by the courts 
almost as of conrse ? I am of opinion our court would estab- 
lish the practice of allowing the Master to examine the same 
witness to plainly distinct matters, without an order, if the 

Rule 22. case was fully brought before it. The language of the 22tl 
rule is howcTer positive that no witness once examined shall 
be again examined either to the same or different facts, but by 
order of the court, on sufficient cause shewn. And the fol- 
lowing late case shews that the rule is still strictly adhered to 
in England. 

h^^i%^- " •'• ^* "^^^^y had been examined as a witness under the 
•fon,^264. decree of reference without an order, having been examined 
in the cause previous to the heaijng. It appeared by affida- 
vit that the examination was to different matters. Ix was 
moved that Ms deposition on the second examination be sup- 
pressed. Publication had passed. 

Lord Chancellor. — The single difficulty in this case arises 
from the period in which the motion is made, namely, after 
publication. The fact that the examination is not to the same 
matters is not an answer to the application. The established 
practice 4s founded on this principle, that the court expects 
to have thq judgment of the Mastery in the first instance on 
the interrogatories, in order to prevent depositions that may 
affect the previous statements of the witness. Adopting a 
role to avoid the necessity of itself enquiring in every in- 
stance^ whether the examination is to the same matters, the 
court, for that purpose, directs the Master to settle the inter- 
rogatories. * 

The depositions were suppressed, without prejudice to an ap- 
plication for the re-examination of the witness. And the fol- 
lowing order was afterwards obtained on notice, as it appeal's. 
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On this day, Mr. Winthrop moved^ that J. W. Ready be 
examined as a witness on behalf of the plaintiflfs, under the 
•aid decree, to any matters to >^'hich he has not been before ex* 
amined, and that it be referred to Mr. Courteway, one, and 
'* to settle the interrogatories for that purpose $ which upon 
hearing Mr. Agar of counsel for the defendant, is ordei'ed 
accordingly.*' 

Sd. Where the examination proposed is of a different wit- 
ncss, to facts examined to before hearing. " The cases are con- 
tradictory, whether a special order is requisite. 

** There was a direction in the decree in this case for the Mas- Shepherd «. 
ter to enquire into the value of an estate. Witnesses had been ed by^Lonl*" 
examined, and their evidence communicated to both parties. £iden, in 
Afterwards it was conceived that the evidence of another in- wlu^ *' 
dividual, being a tenant of tlie estate, was necessary to be had Cooper^s ca^ 
upon the subject of its value. A special application was fhi^ReriB^^"* 
made to examine that individual.*' book. 

** Motion on behalf of the plaintiff, that the Master might Wiiiaav. 
be directed to receive such evidence as the plaintiff proposed W>iian» 
to lay before him, by affidavits, or to examine witnesses upon es, 291. 
interrogatories before him, in order to repel the claim of the 
defendant in respect tif improvements alleged by him to have 
l>een made on the lands in question. 

Depositions had been taken before the hearing on the pai^t 
of the defendant only. 

By the decree the Master was directed to enquire wliether 
any lasting improvements had been made by the defendant up* 
on the premises. 

A state of facts had been carried in by the plaintiff, and 
Interrogatories left by the Master ; but he had written under- 
neath the draft of the interrogatories as follows. " The de- 
positions taken on the part of the defendant, having been pub- 
lished by the examiner, and office copies thereof taken by the 
Solicitor for the plaintiff, I think I am not authorised to sanc- 
tion an examination of witnesses, on the part of the plaintiff tp 
the same matters ; and" if the plaintiff is entitled now to cxam- 
i«e witnesses, 1 apprehend the interrogatories are not to be 
settled by mc, without the special order of the Court. J. S. 

Harvey.*^ 

Lord Elden after citing the above case of Shepherd t?. Coll- 
yer, said : — As far as this case goes tliercfore, it confiims the 
judgment of the Master ; that a special order is necessary. 

The application stood over, his Lordship directing that a 
petition should be presented stating the particular circumstan- 
ces of the case with dates.''. 
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ii Veioy, 6n the other side^ in Smith v. Mhns^ Lord Elden sai^y^ 

f^^' ** As to the exatninatioii before the Master of those witnesses^ 

Mrho were examined in the cause, there must he an applicatioii 
for leave to examine them, hut as to persons who were not 
witnesses in the cause, they may be examined before the Mas- 
ter to the same points/' 
)toii^«. ** B*^' ^^ ^^ aside securities obtained from the plaihtUT by 

WiUi&mi, 3 the defendant. 

Bro. c. C. rjpi^^ j^ju charged that the articles, for which the securities 

See Beit^g ^ei*^ given« were sold at priqes far beyond their real value, 
Bdit. ft note, j^i^^i gtafcti the loss sustained by each particular sale, and tiM 

plaintiff Aod given evidence of this, but the defendant had enter- 
ed into no proof as to it. Mr. J. MuUerf sitting for the Lord 
Chancellor, had made a decree, that the Master should take 
an account of what the articles were really worth at the times 
of their respective sales^ and tliat the securities should stand 
for so much only as was reported. Upon the reference, tlie 
• defendant oflfered to exhibit interr gatories for the examination 

of witnesses to prove the real value ; but the Master refused 
to receive them, on the ground that the point had been expresdf 
put in issue in the catise, and the defendiant might therefore have 
examined witnesses to this pt)int in the cause. 

it was moved on the part of the defendant, that the Mas- 
ter might be directed to receive these interi'ogatories. 

And the Lord Chancellor, 8aid,-*ile could not conceive how 
(he Master could doubt about it | for the decree implied, that 
the Ma<«(er was to receive evidence as to the value, and direct^ 
ed the Master to certify the reasons on which he refused to re* 
ceive the intferrogatories.** 
j^t^, TransiKMing the plaintiff and defendant, this case is precise- 

ly tiiat of WiUan v. WiUan, and the decisions are directly at 
variance. 

It apiiears to me that those cases of JFiUan v. WiUan^ and 
Shepherd v. CoUyer give the pro))er rule for the government of 
the Master, and render a special order requisite. The lead- 
ing principle of the court in the examination of witnesses is, 
that no part of testimony should be disclosed till the whole 
is taken; that the parties may not have the advantage of 
knowing the evidence of their own or their adversary's wit- 
hessesi to amend or meet it* So long as the court abides by 
this doctrine, it cannot allow a rule, which would completely 
defeat it in every case, which, miist go eventually before a 
Master. The court mav under s]>ecia1 circumstances, admit 
of the examination, but the Master without its direction, cannot. 
Koi* does tlie direction of a decree to take an account of the val- 
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M of artichs appear to me sufficient authority^ or the reasons 
of the Lord Chancellor very satisfactory. These matters aro 
sent to the Master, merely from the habit of the court of re* 
lieving itself from the labour of making estimates or compu- 
tations ; whether these can be made from the evidence already 
before the court, or that further testimony is requisite. In 
Mough T. fFUliams, for instance, the decree to take an account 
of the value of the articles, i¥as a matter of course, and would 
have been made, if all possible testimony from both parties, 
bad been before the court. I do not see therefore the force of 
the argument, that by a direction to make enquiries as to val- 
ue where some materials of judging are given by the testimo- 
ny, the permission to take further testimony is implied. It is 
probably on account of this difficulty that clauses are frequent 
in decrees, that the Master take such further evidence upon the 
matters as either paiiy may produce. 

There are some obvious principles applicable to this point 
ivhich would influence the court in allowing or refusing such 
an examination. Suppose a party in possession of an estate 
nnder a contract, giving him various items of allowances, and 
prohibiting othersi— that he is called to an account of the value 
of articles appropriated in violation of the contraf^t. If these 
matters were distinctly put in issue in the pleadings, and one 
party had fully and minutely examined to them before hearing, 
and the other neglected it, ought he to be permitted to examine 
to them subsequently ? This would be giving great opportoni-^ 
ties for the fabrication of testimony, or the tampering with wit- 
nesses. 

There is another class of cases, viz. those in which the fact 
has been touched upon in the interrogatories and depositions, 
but in so slight or imperfect a manner, that the testimony can- 
not afToi^d a ground of conclusion. The party who has exam- 
ined may not have exhausted his witnesses, and the advantage 
to the opposite party is ''therefore less. In such cases the 
court would be inclined to allow the subsequent examination. 
So the matter may be a plain naked fact on which there can 
be no nicety of evidence, but a positive and distinct answer 
can be given. But all these considerations shew that tife sub- 
ject is more lit for the determination of the court, than the 
Master. The former can best decide, from the state c»f the plead- 
ings, the fulness or nature of the testimony, and the charac- 
ter of the enquiry, whether a further examination to the same 
matters shall be permittee!. 

4th. The fourtli case is, where the projioscd wHness has 
been examined before the hearing, and to the same facts to 
Which his testimony is required to be taken by the Master. 
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Kaddocksi 1. ft is said generally in the books, that the i^itness cannot be 
examined to the same facts to which he had been before exam- 
inedy and that this is made part of the order. 

Dicktns, 608. rj^^ latter clause rests upon the decree of Lord Bathnrst in 
Sroivning v. Barker^ who on a special motion to examine a 
witness, examined previous to the hearing, made it part of his 
order, ** that the witnesses were not to be examined to any 
matter, which they had before been examined to/^ I think 
however, that Lord Thurlow, with his usual discrimination on 
points of practice, has pointed out the true distinction in this 
case, and properly qualified the generality of this language. 

« ^^**ai« '** Vaugham v. Lloydf as before stated, the witnesses had 
' ' been examined before the Master to diSerent facts, from those 
they were examined to before the hearing ; and the depositions 
were suppressed. Lord Chancellor added. — ** Let the witness- 
es be examined again upoti interrogatories, to be settled by the 
Master ; but I will not insert in the order any direction that 
they shall not be examined on the same points, for that the 
Master wiil take care of. Such a direction was inserted in the 
order in Browning v. Barker^ but I much doubt whether it was 
proper. Suppose the witness had been examined in the cause 
on a more general interrogatory, under which he might have 
deposed to the point required, but did not ; and a more par- 
ticular interrogatory was exhibited to get at his testimony ; I 
should think the Master would do right in admitting it. The 
matter is therefore to be- judged of by the Master, and if his 
judgment is erroneous, you may then come hero to have it rec- 
tlfied.'* 

Bircky. ** If a Witness has been examined in chief in a cause, he. can* 

Sc^^and^ "®* ^® examined again to the account before the Master, with- 

Lcfroj, 518. out special order, and the interrogatories being settled by the 
Master, to prevent his being examined to the same matters, 
to which he has been examined In. chief. If he has merely 
.been examined as a witness to a deed or some such matter, the 
interi^gatories need not be settled by the Master, as it is evi- 
dent then, that he is not to be examined to the same matter.*' 
5th. The fifth case is an examination by a Master of a 

Anon. 2 Ch. ^'^"^^^ who has been once examined before him. 

Cases, 79. " The Master examined one witness three times to the mat- 

ter of account. 

Ordered that the depositions be suppressed.'* 

ReSwS/s. " ^ witness onco examined before the Master, cannot be 

John. c. c. re-examined without an order," 

50 h 
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The Chancellor cites, 2 Maddocks, 392. & 2 Yesey, Sin. 
^70* Mr. Maddocks cites 2 Yesej, 27 only. 

That is the case of Cawslade v. Cornish, cited before ; un- 
der title of Camiehy. Jicton, from 2 Dickens. Lord Hard- 
mcke there, after saying that the Master might examine a de- 
fendant as often as he chose, and a new order was not nec- 
essary, added,—-'' It is so indeed in case of a witness ; for 
that is different. If a witness is once examined, it miglit be 
dangerous without an order, to let him be examined again ; 
butjthat Js from the danger of drawing in a witness, when it 
is known, what he has sworn to.'' 

In tliis case also the rule ought to be understood with the 
qualification that the Master is only precluded from re-exam- 
ining to the same facts once deposed to, without an order. 

The case in 2 Chan. Cases, appears to have been a re-ex- 2 John, c 
amination to the same facts. Lord Hardwicke mu^t have^*^^^*, 
meant such an examination from the reason he gives ; and so 
it is understood by Chancellor Kent, who says in a subsequent 
passage, — '''An order seems to be requisite when a witness once, 
examined, is sought to be again examined before the Master on 
the same matter." 

^- I^P ^^.^^P^JjfeX^i. cons^ratiijQJg^ tljs igj^c of jjro- 
curinfi: the testimony of witnesses : comprising : 

1. The mode of bringing them to an examination. 

2. The mannerof taking that examination. 
The first head varies in three di fferent caaes^ 

1. Where the witness resides within the county where his 
testimony is to be taken. 

2. Where in a different county of the State. 

S. Where in anotlier State, or a foreign country. 

1 • It is a usual practice of our Masters to issue a summons 
in the nature of a subpoena, requiring the witness to appear and 
testify wliat he knows in the matters in reference, &c. This 
is signed by the Master. 

Undoubtedly however, an attachment could not be supported 
against a witness disobeying this summons. It is a principle 
to which I know but one exception, (a subpoena from the ses- 
sions,^ that a party shall not be brought before a court, but by 
'Writ under seal. 

By the Constitution all writs must run in the name of the . . 3, 
people of the state of New York, and be tested iu the name of 
the Chancellor or chief Judge. 

By statute all writs and process of the Court of Chancery, 1 r. l. 487. 
shall be sealed with one of the seals*. 
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One exception to the general rale is made by statute, provide 
ing that no seal is requisite on a subpoena froih the gCDeral 
sessions of the peace, but that it maj lie signed by the prosecut- 
ing officer \ and thus confirming the necessity of a seal in ev- 
ery other case. 
A^e 3h Upon issuing a commission to examine witnesses, a sif&poBiia 

is taken out, and a memorandum signed by tlie conunissioners 
is left with the witness. When it is to bring a witness before 
the examiner, the day and place is specified in the wrt<. 

The 'pari'^ is indeed brought before a Master by a summoiiay 
and may on application be committed for default $ but this is 
by the unexpired force of the original ^u^o^ita to appear and 
answer, by which, being brought into court to do and receiTe 
what it shall consider in that behalf, be contemns that orig^iial 
comqaand as much» by neglecting to appear before the Master, 
pursuant to the order of the coui*t, as if he had disobeyed it in 
the first instance. 

A witness is not bound to attend upon a commissioner's 
summons, and that of a Master is not of higher authority^ 
Wardel «• '' Phipps and others, being served with a commissioners sum- 

Dent, inons to attend and be examined, neglected it ; whereupon an 

^^ensi order titjj was obtained that they should attend at their own 
expence before the Examiner and be examined. On tlieip 
shewing for cause, that they had not been served with a sm^ 
posna ad tesHficandumf bu^ only with a summons. Lord Hard- 
wicke discharged the order.'' 
Hindis Pract. ''No process of contempt lies upon disobedience of the 
Commissioners summons, no writ under 8c<d being directed tq 
the witness." 

The form of the subpctna used by the clerk in New Yorfc is 

given in the Appendix, No. 92. It is framed by analogy to that 

used to bring the witness before the examiner, specifying the 

Rule 21. ^^^^ ^^^ place in the writ. And the form of the ticket left 

with the witness on tlie service is also given. 

There can be no doubt, that where tlie Master resided in a 
distant county, the court would sanction a sii5pQcna, framed 
like that used on a commission und^ the 21. rule, requiring 
the witness to attend at such time and place as the Master 
should appoint, arid leaving the names blank. A memorandum 
in writing of the time and place, signed by the Master, should 
be left with the witness, and the writ shewn to him. 

If tlie witness refuse or neglect to attend^ or be examined, 
the court must be applied to, * 
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" A witness who had been served with a subpcena ad Ustifi- Oaman i^. 
eandunh ordei^d t« attend and be sworn in four daj^sand be ^X""^' -m. 
examined, or to stand committed/' i^ickent, w. 

S. Whei'c tlio witness resides in a dififerent county of the 
stale. 

There is no doubt that a witness may be brought by a sub- 
pcBna from any part of the state to any other part, and from 
the preference of the profession for ap oral examination, this 
course is frequently taken. But there is another practice 
YFbicb in many cases it would be convenient^ or even necessa- 
ry to pursue. 

Tlie English course is, if the witness resides more than i Tam«r*i 
twenty miles from London, to procure a certificate from the HTnd'e^&i. 
Master of the necessity of a commission to examine him, and Asi. £52. ^ 
en motion the commission will be g^nted. 

Tills certificate should be founded upon some proof of the 
residence of the witnesses. The form is given. Appendix, No. 
24. 

The court pays much respect to this certificate, and will not 
J^nt a commission without it. 

^' The plaintiff moved as of course for a commission to ex- 
amine witnesMes in the country, and the order was made. It ^tik^l^^ 
was now moved to discharge that order for irregularity ; hav- ^Coi^i Ca 
ing fa^n> obtained without a certificate from the Master of the ^^** 
necessity of sucli . a commission. 

The two Masters (sitting with Mr. J. Buller) present agreed, 
that it was the constant ^iractice to obtain such a certificate 
before such an application was made ; and Mr. J. Buller said 
it seemed to him a very reasonable rule, for when tlie court 
has 'sent a reference to a Master, if the Master finds from any 
tbing that passes in bis office, that such an examination is nec- 
essai^, it seems very fit that he should certify that to the 
court I without which it would be impossible for the court to 
know what had hapiiened since the first reference, that made 
any fifrtber examhmtiimjiecessary ; besidca^^which, if ijSjKgro , ^' 
at the ^ilfici ofaparty to obtain such a commission at pleas^ M *^ 
ure, it would obviously be the instrument of great delay and 
evasion of justice.^— And discharged the former order .^' 

An order upon this is entered of course, for the commis- utx^'tsoi^^ 
sion to issue. If the opposite party would prevent it^ he must Ass. 135. 
move to dischai*ge that order. wSu*'d*'1c- 

^* On a motion to discharge an order for a commission to ens, ^, 
examine witnesses, founded upon a Master^s certificate, tbe 
question was whether this was the correct course, or exceptions 
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should be taken to tlie certificate. Lord HaiHlwicke held the 
motion vas the proper mode/' 

I coneeive that this practice might properly be pursued here 
and in such case, the practice upon the commission will be pre- 
cisely that under the general rules, 2 1 • & 24. 

By the act of the 45 Session, Cap. 272. a commission may 
be issued to a sole commissioner upon petition of the partj, 
naming the person to be appointed, and upon notice to the op* 
posite party to shew cause against such appointment, tbe 
clerks are authorized to direct such commission to be issned 
under such rules as tbe Chancellor may prescribe. 

When a commission issues, it would save some expense to 
make it part of the order, that it be returned to .the Master's 
office. 

The Chancellor has allowed a practice in a particular cafle» 

which it seems, if made a general rule with a few additions^ 

would afford a convenient and judicious course. 

R^velt 3 ** '* Emott on an affidavit, that witnesses were aged, and 

John, c G. could not without expence and trouble be taken before the Mas- 

^^* ter, who resided in a distant part of the state, on a reference 

before him, moved for leave to take their examinations before 

a Master in the County where the witnesses resided. The 

Court granted the motion and ordered, that these witnesses be 

examined before a Master in tbe County in which they reside 

on interrogatories to be approved by the Master before whom 

the reference is pending, and on giving such notice as tbe said 

Master may direct." 

The course prescribed by this decision might be adopted in 
all cases, lit here witnesses to be examined reside in anotb^ 
part of the state, and the parties consent, or the Master di- 
rects that they should be examined there. A general rule 
might empower the Masters to examine such witnesses as 
should be produced to them, upon a certificate from the Mas- 
' tor to whom the cause was referred, of such examination being 
requisite. If the examination is to be - upon Interrogatoriea, 
they should be laid before the ^^^tt|yk ^^P7 served, and a 
time limited by a summons for exhuming cross interrogato- 
«' ries ; both of which the Master should make up with his cer- 
tificate, and the party applying for the examination should 
have the carriage. 

If there is no master in or near the county in which the 
witnesses reside, of course a conunissioner must be employed, 
and the rule might provide that in such case the commission 
should go to a person agreed upon by the parties, or chosen by 
tbe master^ and to be named in his certificate. 
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Tlw practice before the Master taking the examination 
would be analogous to that upon the execution of a Commis- 
sion. 

The Commissioners appoint a time for taking the testimony, 
of which notice must be given. 

By the English rule this notice is for 14 days, and is sign- 
ed by the Commissioners. There is a label annexed to the ^ ?anf'5ia. 
Commission, specifying the parties to whom notice is to be m!*^ h^ 
given* 309.313. 

If a Master was employed to examine, his summons fixing 
tlie day of taking the testimony would be proper ; and the 
party to whom notice o^ the execution should be given might be 
named in the certificate of the Master to whom the cause was 
referred. Thus the opposite party would have the power of 
having an agent present at the examination, if he thought prop- 
er, by naming him to the Master. The witnesses may be g^poSj?"^ 
brought before the Commissioners by a subpoena with the Hind's FrW. 
names, and time and place of attendance left in blank under ^^\ 
the £1 rule, and undoubtedly the Court would sanction a sim* 
ilar subpoena, where a Master was to examine. 

The Master being a sworn officer need not take an oath be- 
fiire taking the testtrpony. The comnnission is returned to 
the office of the clerk issuing it.. It should be provided that 
the depositions be returned to the Master granting the cei*tifi- 
cate. 

The mode of taking the depositions, and other formalities 
to be observed* should be as nearly as ]Mi8sible, the same as 
npon a commission : for minute directions upon which. See 
Harrison, Tit. Examination of witnesses. Hindis Prac. 
pagd SS4. et seq. and Clerks Assistant. Tit. Commission. 

Examinations by a Master, rather than by commissioner, 
was contended for as long ago as in the time of Sir Thomas 
Egerton. 

** Adde hereunto, that it would be dispatched with greater Maisten in 
skill and greater Sareietie by the Masters having much exer- Channcene^ 
eise and Learninge, and being not affectionate to the parties, iv^cts 304-. 
than it can bee by the usual commissioners, being for the most 
part unleai*ned, unexpert, apt to be circumvented by some cinif- 
tie associate of theirs, and ever affectionate to one of the par- 
ties, and as I thinke with less charge to the parties nlsf>.*' 

3. Wliein the witness resides in a difierent state, or in a 
(breign country. 

The Master gives a certificate, that It is necessary a com- il^J''*"^* 
mission should issne^ upon which the party moves tlic couft « 
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for a commission, the same as where the witnesses reside in the 

country. . j •. 

It is a motion of coiii*sc ; and therefore the order may U9 
entered at the register's office upon the ccrtiBcate ; and the 
adverse party must move ta discharge it. 

The Master must be governed by the same rules in grant- 
ing his certificate that the court is, in allowing a commissioa 
to issue on an application before hearing. 

The following are the cases from which those rules can be 

extracted* 

«« Lord Chancellor declared, that the general affidavit of 
having material witnesBes beyond sea, should not be sufficient 
for a new commission. But the witnesses must be named in 
the affidavit, and the point mentioned to which they can ma- 
terially depose.'* - * ^ 

•* Motion fop a commission to examine witnesses in Bernnii- 
da upon the usual affidavit, that the plaintiff is advised it will 
be necessary to examine witnesses in the cause, particularly to 
examine W. Smith, resident in Bermuda, without whose testi- 
mony he cannot safely bring the cause to a hearing. Opposed 
on the ground that it should be shewn on what points the tes- 
timony was material. Either in the pleadings or the affidavit 
the grounds should be stated. 

It was answered, that it was sufficient to stato tlie witnesses 
name ; that his testimony was material, and that he was abroad^ 
otherwise it would be tying down tlie witness to the matter 
stated, and so material evidence might be precluded. 

And the registrar being of this opinion, the motion was 
l^nted by Commissioners, Eyre and Ashurst.'' 

** In order to obtain a commission to examine Witnesses a- 
broad, an affidavit must be prepared, stating that the plaintiff 
or defendant is advised it will be necessary to examine witness* 
es in the cause, also stating the name and residence of the 
. witness abroad, and that without his testimony the party is ad- 
vised and believes he cannot bring the cause to a hearing.'' 

In Hind's Practice it is stated, that the order is obtained 
upon an affidavit stating that some of the witnesses whose ev- 
idence will be material, and whom it will be necessary to ex- 
amine on the behalf of the party applying reside at the place 
abroad, and that the party cannot proceed to tlie hearing with«> 
out the testimony of these witnesses. He does not state that 
the names must be expressed In the affidavit. 

Mr. N^wland states that it is not necessary to state the 
names. 
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« 

Motion For a commission to examine witnesses at Hamburgb^ "^ Veiey, 904, 
as to the damage of a cargo by the vessel bulging on the voy- ^ r!^^"^ 
age. Opposed on the ground that it was denied the vessel had £xch. Am. 
bulged^ and that the names ought to be mentioned, and the ^^^^' • 
points to which they meant to examine. 

Sir J. Romilly in reply, said, it was necessary to examine . 
witnesses at Hamburgh to the fact of the damage of the cargo ; 
liut npon such a motion, the subject arising abroad, an affida- 
lit was not necessary, and (Hdham v. CarUton determined, 
tiiat the points to whicli the examination is intended need not 
be stated. The court made the order/' 

The statute of this state requires that the names of the wit- 1 1^ |^^^ 
aeaaes should be inserted in the commission. This does not 
however extend to the court of chancery ; tvhich had power to 
. award a commission before the act. The terms used are, ^^ If 
any material witness in any acUonf in any court of record shall 
not reside in this state.'' 

It was clearly recognized by the Chancellor in the case of 
JDaJU V. Bosevdt, that the statute was not binding npon the 1821. 
Court of Chancery, though its forms should be genendly ob- 
served. In fact these forms are chiefly taken from the old ^ ^"^J^*^^ 
rules observed in that court, aa will be seen by an examination 
of Harrison's Practice. 

It seems that the party should swear in his affidavit to a 
cause of action or merits of defence. 

** The point in the cause was, whether a second legacy giv- i Br. C. C. 
en to the plaintiff, by a second codicil of the same siim was in- ^*J^f ^' 
tended to be augmentative ? The party appplied for a foreign Coote. * 
commission. The affidavit stated the point to be examined to, 
and the witnesses' nameB«*-*And Lord Thurlow held the plain- 
tiff ought also to have sworn to her cause of action, her belief 
that the second legacy was meant to be augmentative." 

Bee a form of the affidavit in £ Turner J85* including all 
these points. 

This is^ the role at law—" Where a party asks for delay, ^/""^i^*" 
he ought to state positively, that he has a defence on the mer- FnnkUa r. 
its, and that he seeks only the requisite proof." ^^' ^°'- 

There is an authority, that if the court think from the ctr- ' 
comstances of the case, that there is probable cause for a 
commission going, it will grant it without an affidavit. 

** Duport residing in England was owner of a plantation in Bamardis- 
St. Christophers, where Jessop resided. Jessop, by an agent Reports, 192. 
in England entered into ft contract with Duport for a lease of Jes»up r. 
tpe premises npon certain provisions, *^ 
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The hill prajed a specific perCurniance. The defendant in- . 
sisted the contract was void under some of those provisions. 

The plaintiflfs solicitor preferred a petition at the rolls, t» 
leave to have a commission to examine his witnesses at St. . 
Christophers ; and tP this an affidavit of the solicitor was an-.. 
nexed» that 9uch commission was necessary* 

An onler was granted, and on motion before Lord Hard wicke 
to discbarge it» he satd,^-'* It ought not to be discharged. The 
ground for granting a commission beyond sea to examine wit- 
nesses must depend upon the special circumstances of the case; 
those circumstances may be disclosed upon affidavit, orelsa 
they may arise from the nature of the case itself. Had the 
matter rested merely upon the affidavit, rt would not have been 
sufficient, because it did not state the reasons why a commis- 
sion was necessary. But these are circumstances, arising from 
the nature of the transaction, by which it does appear that suck 
a commission is necessary. 

The performance of an agreement rests upon drcnmsianoes 
in the discretion of the court, and many of these arose heyrnd 
sea. As on the one hand, it must not be laid down, that the 
granting ouch commission is a motion of course, so on the oth- 
er, it must not be laid down, that the party applying for it must 
shew an absolute necessity for it : for in that case on motion to 
this court, the court would determine the merits of the cause. 
Whereas it is sufficient to shew that there is probable cause for 
the granting such a commission.'' 

I conceive that the true conclusion from the cases is, that 
the court will as a general role require in the affidavit the 
names of the witnesses, and that their evidence is material to the 
mattersMn controversy. But the name is not essential, and tha 
commission may issue without it. This sometimes would bo 
convenient, as where the witness is such, by virtue of a public of* 
flce,.as keeper of records, and bis name is unknown* But it can- 
not be sufficient reason for issuing a Commission, that the cir- . 
cumstances occurred in the place to which it is to go, and there- 
fore they may most probably be proven there. They may 
have arisen abroad, and yet the proof exist here. It certainly 
should be required, that the parties should swear that the proof 
exists there, or at least that it does not exist liere. 

The following late case appears to me to contain the jnst 
^^m'^2 role upon this point. Bill for a commission to examine witness- 
Swanst 258. OS at Btga, LubtCf & HdmbuTghj and elsewhere beyond seas, 
for leave to use the depositions on a trial at law, and an in- 
junction in the mean time. 

Tlie affidavit in support of the motion for a commission, sta- 
ted, a consi{^ment from M, J. H. to the plaintiff of a quantity 
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of Knseed, for sale. It stated the barrels were such as were 
' generally ttsed» the official brand upon them denoting it to be 

- . seed of the growth of .1 81 6. It staled also various certificates 
to that effect upon its skipinent at Riga and re-shipment at 

t JLubec and Hdmhurghf and that it bad not been altered ; that it 
was bought by defendant as seed of 1816; that be after* 

^ wards alleged it did not prove to be such seed, and applied 
for an allowance^ and commenced his action for damages, on 

[ the ground of its not being the crop of 1 8 1 6» hot of bad quali- 
ijf &c.-^That defendant refused to consent to a commission ; 
and that the pUtintiffs were advieed^ that thdif could not safely 
proceed to trial without the testimonj/ of persons resident in Miga, 
LubeCf 4* Bambwrghf or elsewhere abroad ; and Jhat they had 
reason to expect and believe that they should procure, if they 
were allowed a commission for that purpose, such evidence 
as would enable them to make a good defence. The order 
was that one or more commission, or commissions issue for 

r tiie examination of tlie plainti^^'B witnesses at Biga^ Lubec, and 
Bamtmrghf returnable without delay. 

** In returning a commission sent b^ond seas, when it is ap« compUat 
prehended that the returnii^g thei^eof by a commissioner, or by Chanperj 
some person that can make affidavit of the true keepiag^ of it ^^^^sT'' 
win be too much delayed, the court has sometimes ordered that 
it be delivered to a Master to be sent by post and that he re« 
ceive the same back by the post, when executed." 

For the form of an order for a commission, see Hand's Sol. 
Ass. 94, 95. and of the commission, see Hind's Fract. SO 9* 
£• Fowler's Exch. Pr. 77. S Newland's Pr. £81. In all 
which the form is to examine aU witnesses, or all witnesses 
whaisoeroer. 

Mr. Eden cites the case of Baribend v« Cousins from £ On iojanetion 
Fowler Ex. Pr* 64, which however I cannot find in the edi- ^^' 
tioBS of . 1795, as deciding that upon this motion it is neces- 
sary that some witness whom it is intended to examine, should 
be named ; unless the party moving is plaintiff both at law 
and equity, and therefore moving in bis own delay. 

I f ^ The secontl branch of this subject is the manner of taking 
the. testimun^ of witnesses. Upon this tm)ic, the practice m our 
state, and tlic doctrioe of 4)ur court are entirely diffci^ent from 
the English rules. 

In England the viva voce examination of witnesses never 
takes place without a siiecial order of the court ; and it is al- 
so to be deduced, though .no where clearly stated, that the ex- 
amination is secret. In consequence of an order of Lord Clar- 
endon which did not appear to have been expressly vacated, a 



56 



OFFICE AND DUTIES. 



1 Turn. 
Pnic. 170. 
Ibid. 196. 
1816. 



M. 999. 



3 V6M7, 60S. qaestion was made in the cam of Farkinim v« Ikgraham, nvbe- 
ther the Master had the power of examining witnesses at all ; 
whether the interrogatories must not be filed with ^e e zan* 
iner* 

An order in the time of King James was produced^ ncef;- 
nizing the right of the Master to examine, and forbidding Ml 
clerk to do it* The Master of the Rolls entered at large upon 
the subject^ and shewed that the court in former times^ after 
Lord Clarendon's order, had been in the habit of inserting 
in the decree a commission to the Master to examine wi tneg s* 
as. He also stated be had found many orders •^^^"^^^'-^ 
depositions taken before a Master, and that the practice bad 
undoubtedly prevailed of Masters examining, which he consid- 
ered the court had sanctioned* The Lord Chancdlor also 
said, that it was quite settled, that the Master, whenever any 
subject occurs, In which he wishes to have the exaorination of 
a witness, takes the examination. 

Mr. Turner states ** that it is laid down that the Master 
may examine witnesses, and that he did so, and that it was 
formerly the course of the court for the Master to examine 
upon matters depending in his office^ and that if he fliinks fit» 
he may do so now after a decree. But the faster rarely ex- 
ercises this authority. In Lucom v. Tempk the Master to 
whom the cause was referred took upon himself the examination 
of the witnesses, the only modem instance of such a proceed- 
ing for a considerable leng^th of time, and the course of prac- 
tice is to file interrogatories as in other cases at the examin- 
ers oiBce for the examination of witnesses in town." 

In another passage he also states, ^* that interrogatories for 
the examination of witnesses must be settled and signed by 
counsel, and left with one of the examiners to examine the 
Witnesses in town, and he afterwards delivers out copies of the 
depositions to the solicitors in the cause, who require them, 
and publication is enlarged, or passes, by warrants taken out 
of the Master's office. And a late case clearly settles that the 
examination by an examiner's after deci'ee is now practised. 
The decree in this cause directed a reference to the Master to 
take certain accounts, and the plaintiflb having carried in two 
states of facts charging the defendants with the t*eceipt of va- 
rious sums of money, J. IT. Ready was examined before one of 
the examiners, as a witness in support of the charges, without 
an order obtained for that pur|K)se, although he had been 
ined as a witness in the cause pre\ious to tiie hearing. 
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In the £xciibqucr ii comnii.s.^ioh issues; whert required, to SeePowU's 
the Master, eropowcring him t6 examine witnes^tes separately* 235. ' 
upon their corporal oaths to be taken before him; 

In Ireland it is stated to bo the rule, ^Mhat the officer Howard *8 Eq. 
is not to examine any witnesses on the account viva vocCf un- " *' ^' ^' 
lesa by consent oi' the parties, and thb consent and examin- 
ation are to bo entered in his book of rpfcrences.'* 

Speaking of the examination of witnesses after decree, it is Ibid, Pag«si. 
said, ** that in this case the chief i^emembrancer or his deputy^ 
not the examiner of the court, is to examine the witnesses ; and 
the depositions taken upon this examination> are publislied of 
etiurse without any order of court for that purpose." 

It is stated in all the books of practice, that the counsel 
settle Interrogatories for the examination of witnesses. 

The statement of Mr. Turner is no doubt correct, as to the 
practice generally ; but it is clear that the Masters hare the 
power of examining, and it is singular that the court shouM 
not compel Ibem to exercise it; I'he great advantages of an 
examination by tlie person w ho is to judge upon tlie tcstiniony> 
are apparent. 

There can be nb doubt that the examination before this 
Master whenever used is secret, because that before the ex* 
aminer is so. A deviation so ereat from the usual mode . 
would certainly be noticed in the books of practice. ^07. ' 

An open and Aral examination has however been the prac« 
tice of our court as long as its rules can be traced. And in 
the case of Remsen r. Bemsen it has been deliberately sane- ^ Johni. C- 
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tioned; The Chancellor there establishes that the requisite ' 
•proofs should be taken on written interrogatorietH prepared 
by the parties, and approved by the Master, or by vixa voce 
examination, as the parties shall deem most ejcpedient, or the 
Master shall think proper to direct in the given case ; tliat 
the testimony may be taken in tfie presence of the parties or 
their counsiel. 

It has also b^en the Invariable practice, in our state for the 
Master to exercise the right of admitting or rejecting wit- 
nesses proposed, aiid of over-ruling questions^ lPrf«ln the 
mode of the examination in England^ ijnia right catitiot be ex- 
ercised by the Masters there. If the general course of prae- 
tace is pursued, of examining before the exatniner* as the coun- 
sel prepare the interrogatories, the Master cannot know of 
any objections to them or to the witnesses, antil ^i^di^posi'^ 
tions have been published and brought before bim. And even 
where he examines the witnesses himself as be floes it pri* 
rately, he would probably put the Questions, however impro- 
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per they tnay appeart and let tlie ol^ection to be made to them 
upon reading the evidence on the argument before liiro, or fiat 
the party to a motion to suppress the depositions* As by our 
method however, the objex^tion can be taiien and argued at 
once, as upon a trial at nisi pritis, it has become the uniform 
practice to contest all questions upon tlie admission of evidence, 
before tiie Master, and for him to decide them. 

In case written interrogatories are resorted to, the same right 
seems to belong to the Master. The Chancellor states that 
the proofs ai*e tu be taken on written interrogatories, prepare 
ed by the parties, and approved by the Master, or by viva 
voce examination, &c* And as the interrogatories are to be 
exhibited by the Master, and in presence of the parties, there 
does not seem any good reason fur denying the power in this 
case, which he possesses in the case of an oral examination. 

Of coui*se a Master will be scrupulous of rejecting testi- 
mony, and will only do so in a clear case. Less inconveni- 
ence will certainly result from receiving evidence which may 
prove illegal, than from rejecting that which may be proper. 

For the forms of the oaths to be administered to witnesses. 
See Appendix^ No. 23. And of the caption, &c. of depositions. 
No. £5, £6. 

Sd. The third general bead upon the subject of witnesses, 
is, the method of correcting the Master's errors in admitting 
or rejecting testimony. 

1. If the Master refuse to receive evidence or examine a 
witness, a motion should be made immediately for an order to 
compel him. 

It is true there is a case before Lord Hardwicke at vari- 
ance with this position. 
3 Aik. 524. ** On an account before a Master, the plaintiff offered to 
read depositions in a former cause between the same parties 
whicli the Master refused without an order. It was now 
moved for. But the Lord Chancellor denied it, saying he 
would not put parties to unnecessary expense by such applica- 
tions. The i*eason such evidence cannot be read at the hear* 
ing without an order is, that every cause before the court is 
an entire proceeding, and determined for the most part in one 
day ; but before the Master, parties gox>n de die in diem; and 
he has an opportunity of judging whether he ought to admit 
the depositions to be read, or, if the Master should be mistaken, 
exceptions may be taken, and therefore there is no occasion for 
the court to make an order in it.'' 
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Bat there are many instances of such motions being made^ 
and orders granted upon them. Thus in 8mith v. JlduSf a ^ ^ Vetej, * 
motion was made that the Master should receive evidence ^^^ 
taken in the cause, but not read at the hearing, which he had 
refused ; and an order was granted. 

So in fFUlan v. JFiUan, and Hmgh v. WiUiainSf and in Cooper^s 
Bedifer v. Obrien, the Vice Chancellor said,— •* Jf the Master ^Br!'a c.' 
refuse to receive the additional evidence, a distinct motion may i9e. Ante. 
be made that he should be ordered to receive it.** ^o*^*^' ^®^' 

It appears to me clear, that in general the expense and de«- 
lay will be much less by resorting to a motion immediately. 
The rejected evidence will probably be such as will materially 
affect the report, and if an exception is taken and allowed, the 
case must be sent back to the Master to receive it, and his 
" report again brought before the court. If a motion is made and 
denied, the delay will be trifling, if any, and the costs fall upon 
the party causing it. 

In Hdugh y» WUUamSf where the Master refused to receive ^ Br. c. r. 
interrogatories for the examination of witnesses, the court {^\ ^^ 
made an order, that he should certify on what ground he had 
refui^ed to admit them. 

The Master may give such a certificate at once without 
8Qch an order at the request of either parly. 

2. The second case is where the Master admits illegal tes- 
timony. 

This may be corrected by motion to suppress the deix>8i- 
tions, or not to consider such evidence. 

^' I have looked into the book which Mr. Deaves has made Per Master erf 
of such points of practice as he deemed worthy of being pre- p^a^i-kinson T, 
served. It contains innumerable orders for the suppression ingraham, 3 
of depositions of witnesses before the Master.*' Such a motion ^q^/^ 
was made in Vanghan v. Lloyd. i coxes 

It has been held that exceptions for the improper admission Cases, 312<. 
of testimony will not lie. 

** The plaintiflT examined a witness before hearing who was Callow «. 
interested and her deposition was refused. Under a decree l^*"^^\j.'l''*^* 
for an account, she was examined before the Master to tlic 
same matter, having released, without an order. On excep- ^ 
tions to the report* and offering to read the deiKisition, it was 
objected, that she was not a good witness, her oath whrn inter- 
ested being a chain upon her, and that no witness ought to be 
examined twice to the same matter, without special order* to 
which it was answered, i\\iX the defendant ouglit then to have 
mov^ to suppress tlie deposition for want of an order, but 
could not abject it when the deposition came to bo read. 
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My Lord Keeper was of apitiioii for the plaintiff in both.* 

There have however been instances in our court of excep- 
tions to the report talcen on the ground of (he improper admis- 
ston of testimony. And perhaps there is a class of such cases 
in which the court would not disapprove of the objection being 
iiiade at the liearing, whether in the form of an exception or 
' niotion to suppi-ess the depositi(»n. Such would be cases 
where tiie witness is inherently incompetcntt and cannot be 
made good, as a wife for or against her husband, or where 
the competency is a legal question merely, as of a guardian 
ad litem* And in such a case the evidence or the reasons and 
evidence on which the Master proceeds, ought to appear, that 
the court may see how the rejection of the testimony aSects 
the report. But where the objection is merely technical^ as 
an examination without an order of a witness before examinei}j| 
the court would not suffer the party to wait until the hearing, 
to make the objection. It would look at the contents of the 
deposition. 

S. Where the witness himself objects to testify, the course 
to be taken in not pointed out in any case of which I am 
aware. 

As the Master in England examines the witness upon writ- 
ten interrogatories, I presume that the practice in this particu- 
lar \yoi|]d be similar to that before the examiner ^ and our 
own may be tiie same, or adapted to it, accoi*ding to the prtn^ 
eiples of our court. 

The following cases shew that practice. 
IfoMl^i 228. 4, |„ Mghtin^aU v. Dodd, it was stated by the Lord Chan- 
cellor that k witness may demur for matters dehors the inter- 
rogatory, because he has no other way to relieve himself, but 

by demurrer ; but then the facts must be verified by affida- 
vit.V 
|Cli. cftsei, M The case c»f Jefferson v, Dawson, is referred to, in which it is 
stated, that a witness demurred to interrogatories, because she 
clai'ued an intei*est in the land, and disallowed, because she 
did not swear to the interest, nor what interest she claimed.^: 
** in Vaillant v. Bodemead^ a demurrer was taken by a wit- 
ness in tlie following form, •* for that he knew hotiiing of the 
matters inquired of by the interrogatories, besides what came 
to bis knowledge, as clerk in court or agent of the defendant 
in relation to the matters in question in the cause, and there- 
fore submitted whether he should be obliged to answer there- 
to*** — Lofd Hardwirke said, that these demurrers ought to bo 
held to \ery strict roles ; that they ought to state that the wit- 
Bess know notliing but by the information of the client. That it 



9Atk. S94. 



OF MASTERS IN CHANCERY, 



^1 



appeared in the case, that the matters inquired after by the in- 
terrogatories were antecedent transactions to tlie commencement 
of the Buity the knowledge whereof could not come to tlie wit- . . 

ness as clerk in court or soUcitar. That an agent was not pro^ 
tcctedy but only pei*sons of the profession. And overruled the 
demurrer.** 

In Parkhurst v. Lowten^ a demurrer to interrogatories put \^^^ ^^^^ 
in by a witness before commissioners, was set do wn to bo (ir- 
gued as demurrers to bills. 

The Vice Chancellor ordered it to be struck out of the paper^ 
as not being properly set down among demurrers i and a spe- 
cial motion was then made that the demurrer might be over- 
ruledy that a new commission might issue, and the witness be 
ordered to attend* and submit himself to be examined upon the 
interrogatories demurred to. The motion was made on the 
ground that the interrogatories clearly shewed, that an answer 
to them would not be divulging clients' secrets, — But it was 
refused.** 

Afterwards on an appeal, the Lord Chancellor held that Morgan ». 
such demurrers ought to be set down to be argued like oth- Shaw, 4 
er demurrers, and ordered the demurrer to be overruled, de- ^^" ^^* 
daring the reasons assigned by the witnesses were not suf- 
ficient to. sustain it.'* 

And the course of setting down the demurrer to be argued 4 Madd. 
was pursued in the subsequent case of Morgan v. 8hau\ ^'P* ^^' 

** The Vice Chancellor there said, that when tlie case of 
Parkhurst v. Lowton was before him, he was not aware that 
a demurrer of this nature, was, in eRect, an answer put in 
upon oatli, by whicli tlie party swears that he cannot answer 
to the question stated without a breach of the privilege of his 
client ; a further affidavit was therefore unnecessary, for if his 
situation be not truly such as he represente<l it, he would be 
indictable for perjury ; that in equity his oath in the demuri-er, 
that the question cannot be ansxvered without a disclosure of 
secrets professionally communicated to him, must be conclu- 
sive. His statement to that effect at law was so, unless it ap- 
peared from tlie nature of the question, thcit the principle of 
j^rotection did not apply to it» as whether he was the attesting 
witness to a deed. Tlie demurrer was overruled because it 
did not state that his knowledge was obtained solely through 
his client in his relation of solicitor. But it was overruled 
without prejudice to the witness objecting in writing to the in- 
terrogatories, upon such grounds as he should state in such ob- 
jections or demurrer.** 
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The case of Parkhurst t. Lowten is reported, 2 Swanston, 
194^ from which much information may be obtained both upon 
the practice^ and the extent of the rule exempting an attorney 
from deposing on the ground of professional communicatlaiis 
by his client* 

The practice when a witness objects to answer before a 
Master may be drawn from these cases. — The witne.ss shoold 
state his objections in writing in the form of a demurrer after 
being sworn. 

If the interrogatories are in writing, the demurrer infers to 
those objected to, by their number, as was done in Parkhurst 
T. Lowten. If tlie examination is oral, the questions shoold 
be stated in the demurrer, which may be done with precisios 
if they are short, or they may be reduced into form as interrog- 
atories and referred to in the demurrer as above mentioned. 
See the form. Appendix, No. t7» 

The Master may exercise his discretion in directing the 
questions to be reduced to writing or not according to tlie case. 
He may also give time to frame the demurrer. 

The examination should be gone through upon all the mat- 
ters the witness may be called for, in order that if there are 
other questions which lie objects to, they may all be brought 
before the court together. If the objections are overruled, 
the court probably would not restrict the order, to answering 
the questions in the demurrer solely, but allow others to be 
put relating to the subject. This might be important, particu- 
larly if the questions were hastily reduced to writing on an 
oral examination. 

When the demurrer is completed, the Master should indorse 
upon it a certificate of its having been taken before him. 

I presume it would be correct for him to furnish copies to 
the parties. The manner of bringing the subject before the 
court would be, (strictly following the present English prac- 
tice) by setting down the demurrer i*eguiarly to be argued. 

The strong inclination of our court however to prevent cost 
and delay would induce it to follow the course taken by the 
Vice Chancellor in Parkhurst v. Lowten^ unless there are clear 
objections to that mode. What objections can be taken to it, 
except merely that it is not similar to that upon other demur-^ 
I'ers, I do not know ; but unquestionably it would save time 
and expense, 

I apprehend therefore, that the court will support a special 
motion that the demurrer be overruled, and that the witnesa 
go before the Master at a time to be fi\ed by him, upon being 
served with a subpoena ad testificandum, and submit to answer 
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the questions demurred to. Notice should be given to the 
vrltnessl^ A witness cannot demur to a question^ because it 
is not pertinent to the matter in issue. 

** The bill was exhibited to prove a will, and perpetuate ^**®'' •• 
testimony. The witness was interrogated as to what deeds or vemoia. 165, 
settlements he knew the testator had made, to which he demur- - 
red, as not pertinent to the matters in issue. Lord keeper 
overruled the demurrer, because he would not introduce such' 
a precedent as for a witness to demur, it did not concern the 
witness to examine what was tlie point' in issue.'* 



CAP. II. 

8BCTI017 7. 

APPLICATIONS TO THE COURT. 

IF the Master is impeded in the investigation by the want 
ef sufficient power, an application must be made to the court. 

'' I apprehend it is the duty of the Master to go on with the P*' Lovd 
accounts until he finds a difficulty arising from the want of xa^ter^. 
sufficient powers : then an application must be made to the Housten, 
court by himself, or the parties, in ordei* to supply the defect ' ^®'' ^^' 
of his authority." 

But an application to the court to direct a Master upon a 
point of practice is improner. 

The Vice Chancellor said, " A motion to ask the opinion of ^ ^^ 
the court as to the form of a report of a Master is improper.'* Gamey, 
The opinion sought was, whether, on a report as to the suffi* 33^^^' ^^^' 
ciency of an answer, the Master should state the particular 
exceptions allowed and disallowed, or merely that the answer 
was. insufficient. 

Applications to the court for its judgment upon jioints aris- 
ing in the reference, are made, by separate reports. 

Sectioit 8. 

SEPARATE REPORTS. 

Separate reports are of matters arising in the course of a 
reference incidental to the general report, and necessary or 
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convenient for immediate determination for the satiafaction of 
parties, or the aid and instruction of the Master. 

Upon the distinction between tliese and special reports, see 
pastf under the head reparL 

They can only be made by permission of the court, giv«B 
either by a fresh order, or by the original decree. 

Thus on a bill by a creditor against an executor, if in tbs 
progress of the investigation^ a party is dissatisfied with the 
Master's judgment upon a creditor's claim, he may apply for 
an order that the Master make a separate report upon the 
matter, and the decision of the court is obtained upon ex- 
ceptions, or if the point is short upon motion. So in a case 
where the maintenance of infants is directed, and it is necessa- 
ry to obtain the allowance before the general report comes in, 
an order must be obtained for the Master to make a separate 
report of the personal estate, &c. and what is a proper allow- 
ance. 

Frequently the decree authorizes the Master to make a se- 
parate report upon particular matters, w*hich are to be settled 
in the course of taking an account, as in Vane v^ Bungannonf 
£ Sch. & Lefroy, 154, 5. and Basset v. Percival, 1 Coxes 
Cases, 27 3. 

It is also frequent in our decrees to authorize the Master to 
applyl^ further directions upon questions arising in the 
course of the account, and this application is made by a sepa- 
rate report. 

The same course of practice is to be pursued upon pre- 
paring, and settling this report as upon a general one. 

And in the case of 8lee ¥. Bloomy in which a separate re- 
port of some importance was made, the regular course was 
pursued, and the cau.se brought on upv>n exceptions. But there 
is a late decision which appears to warrant a more ex|ieditioos 
and simple moile of bringing the case before court. 

** Under a decree directing it, the Master made a separate 
report as to certain matters ; a petition was presented at tho 
Rolls to confirm it, and for consequential directions : the pe- 
tition was heard, and stood for judgment* The plaintiflT 
then, (dissatisfied with the opinion which tho Master of tlia 
Rolls appeared to entertain^ set tho cause down for further 
directions, on the separate report. 

It was moved to strike the cause out of the book. 

The question was, whetlier the separate report ought to be 
brought on for tlie consiileratioji of the court by petition, or 
by setting down the cause for further directions. 
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Tlie Vice Chanccllm\ — " TIic decree in this case follows the 
commnn language of such decrees, that the consideration of 
all further directions sliall be reserved until the Master shall 
have made his general report. The cause tlierefore cannot be 
sct.down for further directions on the separate report ; but any 
order upon the separate n port must be made on petition." 

As tlie subject of a separate report is usually either an un- 
important collateral matter, such as an allowance (or main- 
tenance, or one or more distinct principles to be decided by the 
court, a petition is clearly the best and readiest mode of bring- 
ing it up. And in such cases as embrace more numerous 
questions, and where both parties would take exceptions, a 
petition may be presented by each, stating W^ moditications 
deemed proper, and pra^'ing an order ajipropriate to them. 
Then the court would no doubt, at the request of either party 
on the day of presenting the first petition order that both 
should be heard together, and make such order upon the whole 
matter as it should deem just. 

By this course, the great advantage is obtained, of bearing 
the separate report in vacation. 

In England, separate reports are principally made in cases \J^^' p* ^• 
of maintenance, and it is settled that exceptions will not lie uer, 200. 1/ 
to them. They are brought up cm petition. 

2d. REPORT. 

Reports are either separate or general. The ^nature of a 
separate report has been stated. 

The term Special Jleport frequently occurs in the books of 
practice. There appears to be two distinct meanings in which 
it Is used. 

In the first place it applies to a report, stating matters and 
circumiitances of importance in the cause, but which the partic- 
ular directions of the decree do not call upon the Master to 
state. In such a case the Master has sometimes thought him- 
self without authority to state them, and a special order has 
been procured. 

**Thus on a bill for specific performance, the plaintiffs. Hand's Sol. 
vendors of an estate, having procured a report that a good "' ^^ * 
title could be made, had a decixje for a specific performance.— 
And a further reference was directed, w ith a view to costs, as 
to the time when an abstract containing a sufficient title vCas 
delivered, and when objections to the title were made by the 
defendant. Under this order, the Master did not think him- 
self authorized in reporting that the defendant had not thepiir- 

9 
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* obase money ready, or any other matter he miglit think spe- 
cial. Upon 8|)ecial motionf it was orclered, that the Master 
be at liberty to re|)ortf \ihetl)er the objei^tions alleged by the 
defendants to have been made to the title, Mere the only rea-* 
sons why they did not carry the agreement into execution, and 
that he be A liberty to state in his report any other matter be 
may think material for the information of the court/' 

It is to prevent this difficulty, that the decrees so frequently 
authorize the Master to state any special matter. 

Mr. Fowler says,—** It is part of the usual dii'ectiohs to 
J^^ *^* the Master in matters referi-ed to him, that he may refiort spe- 
cially thereon, if he thinks fit, and therefore where a special 
matter arises out of the general matters referred, he may in his 
general report Certify the special matter, and submit it to the 
judgment of the court." 
t iltk. 6W* Lord Hardwicke however has decided, ** Tliat the Master 
^^^' is at liberty to state any special matter, although tliere is no 

dii*ection in the decree for that purpose." 

The other sense in which the . term is used in the books is, 

where the Master^ instead of stating the conclusions he has 

drawn, and giving a decision upon the subject, sets fortli the 

various facts and matters he has found, or the evidence on 

each side, and compels the court to examine the whole, and 

draw the conclusion itself. Several ordera of court have been 

made upon this subject. 

ILord Bacon's " The Masters of the court shall not certify the state of the 

B^in, ^*"®^' as if they would make breviates of the evidence on both 

p«Stt,23. sides, which doth little ease the court ; but with some opinion. 

In case they think it too doubtful to give opinion, and there* 

fore makes such special certificatef the cau&e is to go oi>- to a 

judicial heal Ing without respect had to the same." 

This order is morfB explicit than the subsequent orders hj 
S^u^rJS*. ^^ Coventry, and Lord Clarendon, usually cited in the 
«7. ' books of practice. Tirat of the former runs. *• That the 

pw»- Can. Masters ai-e not, upon the importunity of councel or clients, 
If^wland, *^ raake special certificates of matters, when the court expects 
177. an opinion from them ; nor are they to do it, but w here their 

own judgment in respect of difficulty, leadeth them to it." 
The latter order is the same, omiting the words,— -•* When the 
court expects an opinion from them." 
ljktfc.463. ** In the Duchcs o^ Mirtbormtgh y. WheaU Lord Hard- 
wicke said. That Masters in reports wliich are special, are not 
to set forth the mcfencu with their opinion upon it, but only to 
state the hare matUr of fad for the judgment of the court." - 
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I understand Lord Hardwicke to refer to the special reports 
now under consideration ; and to mean, that the Masters 
should find the facts, though they leave the judgment upon 
* those facts to the Courts and should not merely state the ^tri* 
dencCf and their opinion that such evidence establishes such 
facts. 

But this species of special report has of late been much dis- 
countenanced by the court. 

** By a decree at thei^olls an inquiry was directed as to the ^.V* 
fact of the death of Charles Lea. Upon that question, the Mas- e vJ^j^ 
ter did not draw any conclusion ; but the report stated the cir- ^0^* 
cumstances. — ^That Charles Lea went to America ; that uiion 
his arrival there a letter was received from Ijim, and that since 
that period wliich was fourteen years before the date of the re- 
port, ho had not been hcai*d of. No reason appeared why he 
should not have been heard of, if living. 

The Lord Chancellor said, — The evidence is strong in fa« 
vour of the presumption of death. But I approve what I un- 
derstand to have been Lord Alvanley's course, to make the Mas- 
ter draw the conclusion. 

It is singular that the court should send such a question to 
the Master, and that he should send it back to the court.'*' ^ ^ 

** So in Bixon v. Dixon the Master had mei-ely stated cer- Rep.' 6i6.b. 
tain facts under an order directing him to enquire whether a ^- Beit'tEdft. 
' party was living or dead. His report certified, that the 
individual had gone to sea about twenty- eight years from -the « 
time of Ills report, and that he had been heard of as being in 
the East Indies in an ill state of health about a year after- 
wai'ds, since when there had been no intelligence of him. Sir 
P. Arden, M* jR. referred it to the Master^to review his report 
by drawing a conclusion from those facts, which he according- 
ly did by stating fiis opinion, that he had died in the testator*a 
liffe time/* 

Thera is also the common acceptation of the term special re- 
port, as a re|)ort setting forth the material facts fcuind, leading 
to the Master's conclusion, and not the result mei*ely. The 
Master's judgment in each particular case must be his guide 
whether to make such a report or not. 

When the Master has investigated the several matters refer- Newland, i 
red to him by the decree, he proceeds to make liis report. ^}j ^^* * 

Mr. Blake states that a summons for a final hearing is first chj. Pr- 
taken out, and the matters argued befoi*e tlie Master. 

If strict practice by charge and discharge, has been pursued, 
this would generally be useless, as every disputable item viill 
hi^ve beea contested as it was brought furwi^^ Indeed ia 
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any mode of proceeding, all the imiMn-tant principles of the 
are usually brought before the Master in the progress of the 
reference. It is a practice not recognized in the books, and 
not usual hero ; and its advantages do not seem equivalent, to 
the delay and expense. Full opportunity for discussion is giv- 
en upon the objections. 

Cases indeed sometimes occur which have been so conduct- 
ed as to render it advisable to take this course. But it is mat- 
ter of convenience Jg£>*£Jy* atid the solicitor is unquestionably 
not irregular who vEiin.it. 

Either party may call upon the Master to make his report 
and take out the warrant upon it, though this is usually done 
by the complainant's solicitor. 

The first summons is underwritten,—" The Master has pre- 
pared a draft of his report.'* Sometimes, — "To peruse report,^* 
or, ** To hear reporV 

The object of this summons is to give the parties an oppor- 
tunity of examining the report, which they arc at liberty to do 
on the day of the return : and if they think proper, they may 
take a copy, or of such part of it, as they desire. 

By a former rule of our court, the Master could not charge 
for a copy of the draft of his report. Perhaps this was adopt- 
ed to check a practice, which is yet some times resorted to of 
the Masters making copies of his dra/t, without an applica- 
tion, and the solicitor of the acting party serving them ; the 
first summons then being to setUe the draft. 

This rule has been repealed* and the Master is allowed to 
charge for copies of the draft of his report, furnished to the 
parties in those cases in which, by the practice of the court, 
he delivers a draft before signing, that the parties may take 
objections. 

The practice of summoning to peruse tends to prevent the 
charge for copies of the draft ; as frequently the solicitor will 
be satisfied with an inspection of the report, and w ill take a 
copy only in cases of difficulty. 

If all parties inform the Master that they shall want a copy 
of his draft report, (which is frequently the case,) this sum- 
mons may be dispensed with. This summons should be serv- 
ed whether the party has attended or not. 

In all cases the draft of the oflScer's report is to be served 
upon the opposite party, .s^s well where both parties have at- 
tended, as where the officer hath proceeded ex-parte. Bj the 
Irish practice the draft or a copy is served with the officer's 
notice of the time to attend. 
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The Master however clearly sliould not allow anj further 
evidenee to be produced^ or examination had, at that stage^ 
but shoftid merely hear the adverse party an to the propriety 
of Ihe conclusions he has drawn from what is before him. 

The only inconvenience is, the delay of the summons. The J"™' 1^326. 
next step is to take out a summons* underwritten, . ** To set- Newiand. 
tie draft report/f If no copy of the draft is bespoken, this 
may be dated on the retern day of the first summons, other- 
wise, after the copy has been furnished. 

** In settling the report as many warrants may be taken ^^^' ^c« 
out, as are necessary. The object of this warrant is thus sta- | Turner. * 
ted by Mr. Turner,-^ ^^ Attention is requisite in this stage of 229. 
the cause, that the questions which have been revised upon set- 
ting the draft before the Master, and his determination and 
opinion thereon, have undergone sufficient consideration, and 
that the proceedings in general upon the inquiries before him, 
may be so stated in the general report, that- the interest of all 
the parties who appear by their solicitors, may be brought be- 
fore the court upon the hearing. In attending the warrants 
to settle the draft, the respective solicitors must state to tlie 
Master such alterations as in their judgment they think expe- 
dient, and if any evidence has been omitted, it must be brought 
forward in strictness before the report is settled. 

That the object of this summons is to preclude the produc- 
tion of any further testimony is shown by the following oases. 
** In Tliamson v. Lambe, one of the exceptions was, that the • ^ 
Master had reft^d to receive further evidence because pro- 5^7.^ ^' 
duced after his report was settled. 

Lord ClumceUor^-^The Master gives duo notice according to 
the course of the court, that his report is to be settled on a 
particular day. 

What is he to do ? The extent of the mischief is obvious, 
it the Master is to proceed up to the point of settling his i*eport 
before the parties without any consideration of respect to the 
Master, state what they mean to prove, or by what proof. 
The rule must be, that he who will not produce his proof, be- 
fore that stage^ must be told he came too late. Exception 
overruled.'* 

" So in Fearon v. Dawes^ an exception was taken on the ^»tcd from ^ 
following part of the rejKjrt, — * and the said Master Holford {,00^ ff *'*^^ ^ 
found, that after he had considered of the said state of facts, and Hcames 
charge laid before him by the plaintiff, and had been several ,^/o^"' ^^^' 
times attended by counsel on behalf of the parties, and after 
he had approved of the said report, the said plaintiirs broui^ht 
in objections to the draft of his rdport, and at the same time 
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laid b^'bre him ao affidavit in support of sach objectiotis, M 
such affidavit not being laid before him, previous to the bring- 
ing in sncb objections, he did not take the same into consider 
ation.' Tbe exception was overruled by the Master of *tk 
Rolls.'' 

There am two points of practice in proceeding up?>n the re- 
port* as to which the books difTer, Whether a suai:nons, ^ ii 
sign report,** as well as one ** to settle,** sliould issue, and 
when, (which indeed depends upon the other question; objec^ 
tions should, be filed. 

In Harrison*s practice, the course is thus laid down : 
p^^T'r " When the Master has fully lieard both parties, ho pre- 

Faitmnd^s ' pares a draft of his report, and at the request of either party. 



^^** a warrant for tlie parties to attend, who have liberty to pe- 

ruse such report, and take copies, and after that either party 
may take out a warrant to settle the report, which the Master 
will do unless either party at that time bring in objections in 
writing to the draft, and take out a warrant thereupon ; tlien 
the adverse party tak^ a copy of the object ion^, and either 
party may take out warrants to be heanl thereupon, and the 
Master allows or disallows tliem and settles his report." 
Published in So m the SolicUor^s guide, it. is stated, — *^ The Master hav- 
4d0?' ^^^ ^ '"S S^"® through the matter referred to him, prepares a draft 
of his report. 

The parties may take office copies of such draft, and either 
side may take out a four day warrant on such draft, **' at 
which time the Mister will sign his report.** « If either party 
has objections to the report, the same must be made in writing, 
and delivered to the Master*s clerk, and a warrant must be 
taken out thereon/' 
Ghap. 9. 80 in MwlancPs Practice^^^' The Afaster previously to 

Mastw^i'^re- "^^'^^"S *^'s report, prepares a draft of it, and issues a warrant 
f^, for the parties to attend him, who are at liberty to peruse 

such report and take copies* If either party is dissatisfied 
with the report, be ought to bring in objections in writing to 
the draft of it, and the adverse party takes a copy of those 
objections, and either party may take out warrants to be heard 
on them. The Master after having considered the objections 
settles his report, ^previously giving notice of his intention toi 
do so on a particular day.*' 

This course seems to have arisen from the foFowing order* 
29th Oct. " Every Master, to whom any account is referred, or other 

Blames' Or* ™*^ter, by any order upon the hearing of tbe cause, when h» 
den, pa^e hath fuUy heard both parties, and prepared his report, shall, 
^^* at the req^uest of either party^ give out a summons^ that botlr 
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forties, or some for them, shall again attend htm, who shall have 
liberty to peruse such his report, or take a copy thereof. And 
that such person that is dissatiiied therewith, do, in four days 
next after such aitetidaiicef bring in a note in writing uf their 
exceptions thereto, and take out i summons to be heard there- 
upon, and then tiie said Master is to settle and finish his re- 
port as he shall find just.'' 

The practice in Ireland is similar. 

" When the officer has gone through the proofs, he draws Sj^*r*^^^* 
np his report, the draft or a copy of which, be gives to either 
party requiring it, to be served upon the other party ; first 
writing upon the back a notice that it is the draft of his re- 
port, and that the party is to object to the same in usual time, 
or tliat he will sign the' report ; and if the~ party sees cause 
to object, he is in four days to return the draft with his objec- 
tions in writing, and is to summon the party in whose favour 
tiie report is made to attend the officer upon such objections. 

When the objections are disposed of, or if none are filed 
within the four days^ the officer will sign his report." 

The Chancellor appears also to have had this course in ^' ^' ^* ^' 
view in declaring the practice in Remsen v. Remsen: *^ After 
the examination is concluded in cases of references to take ac- 
counts, or make inquiries, the parties op^ their solicitors, after 
being provided by the Master with a copy of his report, ought 
to have a day assigned them to attend before the Master to 
the settling his report, and to make objections in writingt if 
any they have." On the other side, in Turner*s Practice^ a 
book superior to any other as to the practice in the Master's ^ ^ p^ 
office, the course is thus staled. After noticing the warrant to 3S9. sth, 
peruse report, and that warrants may be then taken out to ^^ 
settUt the object uf wliich he explains in the passage before cited, 
he proceeds to state, — ^That the solicitors upon the attendance 
on the warrants to settle, state to the Master the alterations 
they deem ex|)edient, and when these have been disposed of, he 
signs the draft, from which the clerk makes a transcript, and 
a warrant to sign the report must be then taken out, under- 
written, — **^ at which time the Master will sign his refiort." 
Which is a warrant of four days. If a party is dissatisfied with 
the report, he must bring in objections in writing to the draft 
within tlie four days limited by the warrant. 

And again,— ^* If any party should leave objections to the '^ 
draft (whicti must be left in strictness within the four days ap* 
poiuted by the return of the warrant to sign, or before it is ac- 
tually signed) he takes out a warrant u|M)n the objections. 
The report cannot bo signed until the objections are gone 
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The Coort in a spocial case has permitted exceptiona with- 
out the ohjectionsy or sent it hack with liberty to object. 

** Application to take exceptions to a report^ although no 
objections were left with the Master. 

Sir Thomas Clarke^ M. H.— Itis a practice long established, 
not to admit of exceptions after report, and no objections tak- 
en to the report ; hut if the Court sees reason to be dissatisfi* 
ed, it may refer it to the Master to review his report, and let 
the parties be at liberty to take objections/' 

As to the mode of drawing a report, the rules cannot but 
be vague, much must be left to the judgment of the Master^ 
where to be full or brief, in the detail of facts. 

An Argumentative report is always improper. The Mas- 
ter sometimes states sliortly the reasom of his decision, but it 
is never correct to argue their validity. 

Lord Clarendon made the following order upon reports. 

<' That Masters' certificates, and reports should be. drawn 
as succinctly as may be (preserving the matter clearly for the 
judgment of the Court,) and without recital of the several 
points of the orders of reference which do sufficiently appear 
by the orders themselves, or the several debates of counsel be- 
fore them ; unless that in cases where they are doubtful, they 
shortly represent to the Court the reasons which induce tliem 
so to be.*' 

Lord Coventry also made an order upon the subject of 
recital of orders. '' Whereas the Masters of the Coort do 
sometimes by way of inducement fill a leaf or two of the be- 
ginning of their reports, and sometimes more, with a long and 
particular recital of the several points of the orders of refer- 
ence, they shall forbear such iterations, the same appearing 
sufficiently in the order, and without any other repetition than 
thus,—** According to an order, or, by direction of an order of 
such a date, shall fall directly into the matter of their report, 
setting down the same dearly^ but as briejly as they can.'' 

" A report of the Master is as the judgment of the Court." 

A report or certificate can only be falsified by affidavit or 
other clear proof. 

** A Master by his report certified that the defendant had 
submitted to deliver part of the plate in question to* the plain- 
tiff; to which the defendant excepted, insisting that he had 
made no such submission. Resolved, that by means of the re- 
port, the proof lay on the defendant, whose affidavit at least 
was necessary to falsify what had been certified ; for though 
there is no reason that the Master's report should be arbitra- 
ry and conclusive upon any one, yet it shall he presumed prima 
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fociit to be true and tarn it. on the other side to shew the con- 
trarjr." 

*' An exception was taken, that the Master had certified ^ Jo^'* ^^ 
that the plaintiff used the money of the intestate's estate in his sdSefflinV 
trade, whereas the evidence did not warrant such a conclu- Stewart* 
slon. 

The Chancellor,— As the plaintiff took no exception to the 
testimony taken before the Master, and has not shewn by af- 
fidavit what that testimony was, nor called upon the Master 
to report the facts, I have a right .to presume that the Master 
had sufficient evidence before him to warrant the conclusion. 
I am bound as the case is now before me, to consider every 
fact stated in the report to have been duly established by com* 
petent proof/' 

For the form of a report, See Appendix, No. 28* and of 
•bjections. See "No. 29* 
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GENERA!/ RULES UPON ACCOUNTING. 

It is not proposed to do more on this subject than to stat^ 
some of the general rules of the court, which the Master is 
most frequently called upon to apply. 

, 1 • In the first place, the great and vexed question often 
arises how far the defendant who is charged by his own state- 
ment may discharge himself by the same. 

^ The Chancellor xx^Bari v. TenByck has adopted the rule to 3 jobnt. Ch. 
the extent, and in the language stated by Lord Chancellor Kep. 87. 
Cowpcr in 1707. Gilb. Law. Evid. 45. " The defendant an ^"e^iJ;*]^: 
executor stated in his answer, that testator left £ilQO in his ^ ^ ' 
hands, and afterwards on a settlement, received his bond - a c 

for jeiOOO and gave him the ^100 for his trouble. Thisff*^"^ •^^'^ - 
was the bnly proof of the J^IIOO. Lord Cowpersaid, — that S%i«%^ 
when an answer is put in issue, what is confessed and ad- -C 
mitted by it need not be proved, but that the defendant i^ 4^1-1 
must make out by proof what was inFisted on by way cf * 
avoidance. There was howe%er this distinction to be ob<* 
served, that where a defendant admitted a fact, and insisted 
on a distinct fact by way of avoidance he must prove it» 
for he may have admitted the fact under an apprehension that 
it could be proved, and the admission ought not to profit hitn 
so far as to pass for truth whatever he says in avoidance. But 
If the admission and avoidance had consisted of one single JacU 
as if he had said the Testator had given him dSlOO, the whola 
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^H' *^ «.« tbost be allowed, unless disproved/^ Mr. Evans approves oL 

and thus states this doctnne. 

• • • ■ 

** A oiah^s own adiliissions and representations sliall b^ al- 
lowed ^as evidence against hinit but he shall not be subjected tb 
having one part of the same act considen^d without the other* 
The rule mentioned by Gilbert where the whole constitutes 
bne facty is founded upon the most prudent principles of jus- 
tice. Although relying upon the admissioti of One fart shall 
not conclusively establish the assertion of another, the repre- 
sentation of one and the same fact must not be garbled and 
diStortbd.** 
4 VeipAoni In Jiudley v. Jiudleyt th^ court said the ciUHS of Howard and 

^^^* BroTcm'was the first case in this court* where, because a man 

had charged himself by answer, that his answer should be al- 
lowed as a good discharge, and that it ought to be the last. 
This rule applies to schedules, to answer iis Well as state- 
Isoar^mkn v. mehts irt its body* ** Qn a decree for an account, the plaintiflT 
Ban ^k^^ in support of his chArge, produced an account dated long before 
beatty, 382. the bill filed, drawn out b^ direction of the defendant, and fur- 
nished the plaintiflT. By this account there was. a balance due 
the defendant. PlaintiflT contended that the credit side of the 
account might be used to charge the defendant, but be might 
not read the debit side in discharge* 
The Master reported the point. 

The Lord Cliancellor ruled the point in favour of the de- 
fendant, taking tile distinction, that the account formed no 
part of;, the pl^dings in the cause, and the question was to be 
govei*ned by the. rule at law, that where a party produces a 
docunient, he cahrtot Use it |)artially :' he makes the whole evi- 
dence, and it dust he taken together." 

He also says-^'* That it was admitted in argument, that where 

,., Ci bill Is filed jigainst a defendabt to account, if tl&^ defendant set 

^ ^ - forth in ^ schedule to his answer an account charging himself 

with sums bf bion^y, and in another schedule an account of 

"^* disbursements, he cannot according to the practice of thecourt, 

^vail himself in taking the account, although be would be 

■*' ' charged on his admissions ill the first schedule.''. 

19 V^iey, The case of EolMnson v. 8cotneyi shewp the rule as to sche- 

*®** dales to an answer clearly. 

" The defendant, an executor, charged himself by answer. 
With £400, money at the Testator^a Banker, and iweived by 
Mm, — ^lie^tated this sum iik the ookimn of receipts^ and in tlie 
other column of payments, &c. stated a book debt of the testators 
to him as by Ledger, and the sum 6f £^60 received by testa- 
tor fo^ the good will of a house, on account of the'defendant : 
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Maiming a balance in his favour. The Master charged hrm 
tb» JS400 and disallowed the two sums daimed bj him* 

T*he exception to the report was disallowed^ on the ground 
that the admission of the J8400 stood distinct from the allega- 
tion of debt. 

rFh» Chancellor* in Hart v. Ten Eyck, cursorily states, tiiat 
Id his opinion, there is a distinction as to proofs between the 
ansver of the drfendantf and his examination as a witness, 
having referred to the case of Rirkpatripk v. Thrup, (Am- 
bler 509) as one in which the parties were examined f|s wit* 
nesses against each other. 

It was before shewn^ that an ezalnination is in truth nothing 
but a further answer of the partj, to matters inquired to after 
hearing ; and that its object and nature are exactly the same. 
It is wholly different from the technical evidence of witnesses. 
Ijiike an answer it is to procure from a party statements 
against himself^ 

I shall adduce the cases in which the rule in qil^tinn has 
been considered in respect to examinations, and i think it wUl 
appear they are consistent and decided upon the same distinc- 
tion which has been applied to answers^ 

f ' Plaintiffs bad dealings with defendant in merchandise, ^^kpatrick 
There was k decree for an account, and both sides to be exam- and Thnip2>< 
ined oii^nterrogatories. Plaintiffs admitted the receipt of a ^* ^^^^» 
parcel of satins from defendant, and in the same sentence, 539. * 
Bwore he had paid defendant for them. The Master refused 
to charge the plaintiffs with tlie satins, and the court was of 
the same opinjpn, as plaintiflb charged and discharged them- 
selves in the same sentence ; otherwise it had been if the dis- 
charge had been in a distinct sentence^" 

Mr. Ambler makes this marginal note, << Talbot v. Rut- ^^^l "; 
ledge'' ad idem — about the same time. cite/in 

** Under a general decree on an account between partners, Kount ». 
the defendant was examined touching his receipts, &c. He 4Brown^G. 
;u:knowiedged tiie receipt of some sums of money, but swore in R* 73* 
his.exaroinationf that he disbursed those monies at other times 
on account of the partnership. The Master charged him, and 
refused to discbar^n^e without proof* There was no other evi- 
dence to charge him. 

Lord Hardwicket said, tlie rule of this court and the court 
6f law> as to reading an answer or examination against a de- 
fendant, was diKrent. 

In this court if a man is to be charged by a book or other 
writing, he shall also be discharge, if the entries arc made, 
Ibr that purpose therein ^ and so liav^ been mf^ny cases relate 
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tng to GoldsmitW and Merchants' accounts ; and that 
lowed in a case relative to the estate of Sir Stephen Evaai;' 
But what is sworn by a man's answer or examination adi 
of a different consideration, as» if a man admits by his 
that he received several sums of money at particular tina^ 
and in the same answer swears he paid away those aoms it 
other times ; he must prove his discharge, otherwise it woril 
be to allow a man to swear for himself, and to be his own wit- 
ness. The report was confirmed. 
Blount V. ti Decree against an executor for an account. To interng* 

Brown,' atories he put in this examination* 

C. C. 73. u rpiiis examinant saith that the said Testator did oa op 

J^f"*^' ^'*"* " about the day of (being about twebedaji 

'' previous to his death"* give and deliver to this examinant fair 
'* India Bonds for the respective sums of jSIOO for this exaa- 
'* inant's use, to enable him to carry on and maintain a tatk 
"^ which said, &c.** 

The Master charged the defendant with the bonds as part al 
the testator's personal estate. 
Report itt Lord Commissioner EyrCf said,—- The examination is evi» 

Vesej. dence in discharge of a party who is charged by it* The bm- 

dern cases have gone far for that, and rightly. 
LadyKtlmur- « Application that in taking the accounts undek* the decrei^ 
pfcken^^eo.' ^'^^ examination of the Plaintiff taken before the Master might 

be allowed as evidence in her discharge was refused." 
T^I^br 7° ^' ** ^'^^ CkanceUor, — Upon the other point I am clearly of 
Ve0er,689. Opinion a person charged by his answer, cannot by his answer 
discharge himself, nor even by his examination, unless it is m 
this way, — If the answer or examination states that upon t 
particular day he received a sum of money and paid it over, 
that may discharge him ; but if he says, that on a particular 
day he received a sum of money, and upon a subsequent day | 
paid it over, that cannot be used in his discharge, for His a 
different transactuni.** 

This appears to be the true principle, viz. — ^That the charge 
and avoidance arise from the same transaction, the same fact ; 
not that they are stated in the same sentence. Being the same 
transaction, it almost necessarily must be stated in the same 
sentence ; but if distinct transactions are contained in the 
same sentence, it cannot make the discharge good. 

All the preceding cases, if tested by this distinction, will I ^ 
think be found consistent, and in conformity to the decisions 
upon answers. 

It may fairly be presumed, that it was the same transaction 
in Klrl^trkk v. Z^over^Tbat the payment was made at the 
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^liiM of the receipt. The statement is said to have been made 
in the same sentence, and there is nothing to make the suppo- 
litioa doubtrul* So easj a solution may certainly be resorted 
toi to prevent the supposition that Lord Hardwicke should con- 
tradict himself in two cases, .about the same time, 
^ Talbot V. EutMlge was clearly a^discbarge arising from a 
diBerent transaction. The receipt was admitted, and the mon- 
ies stated to have been disbursed at different times : Wheth- 
er stated in the same sentence, does not appear. — If not, the 
cases would differ literally upon the distinction taken by Lord 
Hardwicke in the case in Ambler ; but I conceive the true con- 
struction of that distinction is the one above stated. 

Blount V. Burrow was precisely the case ot the admission 
and discharge constituting a single fact, or transaction. The 
admission of tlie possession of the bonds is only made in the 
statement that the testator gave them to the defendant, for 
the "purposes mentioned. It is exactly ' the case supposed by 
jiord Cowper, if the testator had given the defendant the JSIOO 
Mhe admission and avoidance consisting, of one single fact ; 
and lastly the case of Thomson v. Lanibe, is clearly and liter- 
ally in support of the difference. 

The rules of the Scottish law are the same as those of the 
L English chancery, upon this subject. 

' ''Regularly, no person's right can be proved by ^^^ ^''^" ^tote**Book 
I oath, nor taken away by that of his adversary. But where 4. Tit. 2. 3. 
the matter in issue is referred by one of the parties to the oath 
of the other, such oath, though made in favour of the deponent , 
himself, is decisive of the point ; not because a party's oath in 
liisown cause is. evidence, but because the reference is a virtual 
contract between the parties, by which they are understood to 
pat the issue of the cause upon what shall be deposed. An '^^^) ^* 
oath upon reference is sometimes qualified by special limita- 
tioiio restricting it. The qualities which are admitted by the 
jodge as part of the oath, are called intrinsic ; those which the 
jodge rejects or separates front the oath extrinsic. Where the 
quality makes a part of the allegation which is I'elevantly re- 
ferred to oath, it is intrinsic. Thus because a merchant su- 
it^ for furnishings after the three years, must in order to 
make a relevancy, offer to prove by the defender's oath, not 
only the delivery of the goods, but that the price is still due ; 
f therefore though this defender should acknowledge upon oath 
lus having received the goods, yet if he adds, that he paid the 
price, this last part, being a denial that the debt subsists, is 
i mtrinsic ; since it is truly the point inferred to oath. Where 
ilie quality does not import the extinction of the debt, hiU bardf 
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a OMWiter ckiim, or mutua petitio, against the pursuer, it ii ^ 
held as extrinsic* and must be proved aUundeJ^' 

Upon the general subject, it may be remarked, that the 
point of ?iew in ivhich an answer or examination is to be cons 
sidered, is not as evidence strietty but the am/essum of the par- 
ty ; a confession however, compelled by a court of £quity. ' 
In the tribunals both of law and equity, the party's admis- 
sion is strong against him. In neither, could statements made 
by himself at a different time from that of the admission to the 
same or to different matters, avail him to neutralize the admis- 
sion.^-^8o far they agree. 

A Court of Equity goes with a Court of law also to this 
lengtli, that where the admission and avoidance is so aaited 
that they make but a single transaction or subject, the whole 
shall be taken together, and the statement shall be as good to 
discharge the party as to make him liable. The case of 
Thrupp V. Love, as before stated is of this kind, the party say^ \ 
ing he had received goods, and at tlie same time paid for them : . | 
so at common law the case of Carver v. Traceiff S Johns. Bep. 
4S7. a party saying he had received a sum of money wUch 
the plaintiff owed him. 

And here begins the only difference between the courts. IF j 
the admission and discharge are distinct transactions at dilRiy| 
ent times, the admission is taken, and the discharge most bcJ 
proved, in a court of equity. 1 

Is there not good reason for this variance of rules ? ] 

In the case of a voluntary confession, there is no inducer 
ment to fabricate a discharge, because there is no necessity for 
making the admission. But tlie admissions of an answer arc 
compeUed by the power of the court. 

The rule in question does not apply to the books or papers 
of a party produced under the general oi*der of the court far 
that purpose, at the instance of the adverse party. These are 
considerod as evidence, and must be taken in discharge as well 
as to charge. 
p»ntoB v; '^ A book of accounts relating to an estate was produced on 

^d Yb^ taking the account, and there was proof that the book was 
ab. 10. made up from vouchers, and that part of the monies bad been 
paid, and the witnesses, believed the rest had been. The plain* 
tiff charged tlie defendant only by the book. Upon exceptions 
to the report, the question w^as whether the Master ought not 
to have allowed the book as a discharge as well as a charge. 
The Lord Kee|)er adjudged it sliould be allowed as a discharge, 
the rather, because the executrix and her husband and the ser- 
vant who kept the book were dead, whicli amounted to length 
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of tlmcy wbicli was always held a good reason for allowing o£ 
it, and so took it to be a good rulc^ and fit to be cstablisbedy 
that where a man was charged only by an oath or a book, the 
same should be his discharge. And the case of Jfdlish and 
Turner lately adjudged was cited, where books liad been lost 
at the earthquake in Smytiui, so that the plaintiff could only 
charge the defendant Turner by his own books, the same books 
were admitted to be his dischai'ge." 

So Lord Hardwicke states the same rule in Talbot v. RuU 
^g^f (cited 4 Br. C. C. 73.) and takes the distinction ex* 
pressly between books or otiier writings, and an answer or ex- 
amination. 

And the case otBoardmanw Jackson, {Q Ball &Beatty, 
$82.) sti*ongly supports it: The document produced by the 
plaintiff was on account made out long before the bill was filed, 
by direction of the defendant, and furnished to the plaintiff* 
And the court allowed the one side of it in discharge as well 
as the other to charge. 

So also in Carter v. CMrain, the defendant produced an Barawrdii- 
account book before the master, to charge the plaintiff, insisting 13a. 
that the whole book was not thereby made evidence for the plain- 
tiff. Lord Hardwicke's opinion was, inasmuch as the defendant 
read that part of the book wiiei*ein was contained the charging 
part of the account, that the plaintiff was entitled to read the dis- 
charging part for himself." 

Of coui-se such books and accounts are only prima facie suffi- 
cient, and may be impeached eiliier by what appears on the face 
of them, or by testimony. 

Vouchers are prima facie sufficient evidence of disburse- 
ments. 

** In taking an account before the Master, vouchers were £arl of Locu- 
produced by tlie defendants as evidence of payments, but for ^'^^i^'^*^'^' 
want of proving the hand writing of the person- who signed the Ttss, in *^* 
▼oucher or receipt, tlic plaintiflf^s solicitor objected to the evi- Scac. cited 2 
denee. The account being of long standing, the vouchers of p^^'^^jl** ^ 
this description were numerous, and the Master being desirous 
to have the directions of the court upon this poin^, Mr. Newn- 
ham moved, that the Master might i*eceive these vouchee in 
evidence without further proof, and after hearing counsel, tlie 
court laid down this to be the rule, namely, that in all matters 
of account, tKe party who produces the vouchers in support of 
payments, produces those vouchers at his peril, and the Mas- 
ter is bound to admit them in evidence, except the other side 
can lay a reasonable ground to shew that the voucher in ques- 

11 
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lion can be inpeached, of wliicfc the Master is to judge, and 
then to grant a commission to examine into the tnith of it fb 
not, as he thinks proper ; and accordingly the court ordered 
the Master to receive the vouchera as evidence," 

Tiie accounting party may discharge himself ujwn his own 

oath for .sums not over gao and not exceeding in the wbole 

amount jS 10 0» which I take to be Sterling S444,44 but he 

must swear unto whom paid, for what, and when. 1 Vernon, 

28S, anon. Bemseu v. Remscn.~2 John.C. C. 501. 

In a suit in Chancery between Partners, the books of the 
Partnership aro evidence, and vouchers, as to the particular 
itemd are unnecessary. 

** It appears a novel doctrine to me, that in settling of ac- 
counts from the books of a Copartner, whei*e all the partners 
are equally interested, vouchers for the specific items should 
be required." Per Fleming, Judge, in Fletcher v. Foliar, 2 
Hen. & Mum. 549. The ground is, the right and opportu- 
nity of inspecting the books.— 4 Hen. & Mum. S68. 

» 

The Court will sometimes admit accounts to be prima fa^ 

cie evidence for a party, on^ the ground of great length of 

time. 

Chftlnen v. ** It was to be ascertained what was the value of iin estate 

BnMlley,! in the year 1770, 1775, and 1789, for which purpose its 

•r%6. m9!' ^^^^ ^^ ^1'® ^^°^^' ^^^ attempts to sell it, and the amount of 
the rents were to be considered. The Master of the Rolls 
said, — In makipg the estimate, I think the Master w ill do 
right, if any account of the rents and profits have been kept, 
to take them as prima facie fair accounts, subject to any ob- 
jection that the other party may make to them, so that they 
may not be precRided fi*om shewing, if they can, what. tiie 

amount. really was. 

7» I The next question will be whether, at any period up to 
Rep?ki'chyi 17'89, J. B. was in advance beyond the assets received by 
146. ] him, and to what extent. Here again I think it will be very 

reasonable, if an account was regularly kept of tlie adminis* 
\ tration of the estate, that it should be considered as prima fa- 

cie evidence of his receipts and payments, throwing on the oth* 
\ er side the onus of impeaching it. /. jB. was dead.'' 

\) Y ** This court ordered that in regard theaccount in question is 

of twenty years standing, the defendant shall prove his ac- 
count by his own oath, for what he cannot prove by books and 
cancelled bonds ; for that after so many years, his own 
* oath must be excepted as a proof in this case.** 
C.^7''^* ' '** the case of Lewea v. .^or^an, there had been various 
transactions between attorney and clieat, accounts settled, and 
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securities given upon tbe foot of them. It was alleged that 
Touchers had been lost or delivered up» at such settlements. 

The decree upon opening tbe accounts, directed, that if in 
taking tbe accounts, it should appear to the deputy re/nembran- 
cer, that any voucher in support of an j article in such account 
was lost, and could not be found, that the party should make 
oath, that such voucher did theretofore exist, and of tbe 
contents or purport of such voucher, and that the same had 
been delivered up to the other party* 

The question I believe has not been before our court of chan- 
cery, whether entries in a tradesman's books by himself are 
admissible evidences of goods furnished in the regular course of 
business. I presume that by analogy to tbe decisions in the 
Supreme Court, they will be allowed. 

Such proof is admissible only to the regular entries in the usual g johnt Rep. 
course of business ; there must have been dealings between the 212-12 Johiu. 
parties, the character of the books must be established as honest, ^* ^^' 
the delivery of some of the articles must be proved, and it must 
be shown, tbe tradesman kept no clerk. 

In addition to these' circumstances, this court can procure 
the oath of the party to his entries : and then our equity rule 
will be the same as in tbe Scottish courts. 

^* Books of account kept by merchants, tradesmen, and p^*j?V . 
other dealers in bu«inesfl, though not subscribed, are probative Tit 2. 2. 
against him who keeps tiiem; and in case of furnishings by a 
shopkeeper, sucli books, if they are regularly kept by him su|i- 
ported by the testimony of a single witness, afford a semi-plena 
yrcbatio in liis favour, which becomes full eviden(5e by his owi) 
oath in supplement.^* 

«d. ANNUAL RESTS. 

There is an obscurity in the cases upon the subject of an- 
nual rests, and apparently incoqslstent statements as to theit^ 

object. 

I have noticed one distinction, which has rem oved, to my 

mind, part of the difficulty. 

In taking an account, the term rests, is applicable to two 

distinct classes of cases. 

First,— To the case of a mortgagee in possession, or an execu- 
tor creditor, having money of the testator in his handj* ; there 
being no other debt : 

And secondly,— To the case of an executor or other trustee 
called to account for monies received by him, to ascei-tain the 
annual, or other periodical balances in his hands. 
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As te an executor creditor it is settled, that in an account 
with hiitit as to his claim, rests shall not be made. 

«< Mr. Cummings the defendant, being a bond creditor and 
CummingiJ made executor, in his account charged a gross sum for interest 
s At](m»4lO. jQp 15 years, t!ic [leriod of his executorship. The Master al- 
lowed the charge. Exception, That he should have applied 
the assets as they came in, to pay off his own bond. 

Lord Hardwicke said, — ^* The court never directs that an 

executor bond creditor should discharge by piece«meal the prio* 

cipal and interest of his bond.*— He may discharge all otiier 

demands before his own. But where there are assets in bis 

hands above all other demands, he must apply them to hlsdeb^ 

if taffideiU to pay the whole, be is not compelled to take part.*' 

Next as to mortgages in possession. 

2 Aiklns,S33. <^ In this case the general rule is recognized, that in taking 

Tanmd. ^^ account of a mortgagee in possession, annual rests are to 

be made. 

It is at the same time said that this is not the invariable rule. 

That it is often a great hardship on a mortgagee where tlie 

sum was large, and he could only satisfy his debt by parcels. 

The following case will explain the subject and shew the 

rule fully. 

Darii v. May, ^' On a bill to redeem, it appeared, that the mortgage was 

^*'^]* *^**' granted 1793, the principal sum dSroo. From *93 to '9 9 

the mortgagee received nothing for principal or inter^t, and 

the debt then amounted to £\00Q. ' 

In '99 the Mortgagee was let into receptbn of tlie rents and 
profits. The rent exceeded the annual interest, so that by 
1 809 the whole interest as well the arrear in '99, as the cur- 
rent interest since, was fully paid; and the principal i&70O 
irmained alone due. Since 1809 to June 1 8 1 S, the time of 
filing the answer, the mortgagee or his Representatives con- 
tinued to receive the rents, which in each year were three or 
four times as much as the interest. 

On an application to amend the minutes, the point was ia 
what manner the account should be taken. 

For the Plaintiift, it was insisted, that from 1809, tlie an- 
nual excess of rent should be applied to sink the principal, and 
that therefore antiual rests should be made. 

lro4 *^*' ^" *^® ®^'*®"' ®*^®» ^* ^^ urged, that the proper mode was 
Ragisten to qompute interest on the £700, from the date of the mortgage, 
^^- and to ascertain tlie amount of rents received, and deduct such 

amount from the aggregate of princijial and intei-est. 

That the register h^d searched his book for S years past, 

and found ten decrees for taking accounts of mortgagees^ in 
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pQAses8ion» in only two of which, (those cited for the plaintiBs') IfamAg and 
were annual rests ordered and not in the otliers, from which ^f^^es^g^ 
it was clear, that it was not the usual course of the court to given i» a 
'direct annual rests, unless the case was extraordinary, and ^^^^' 
where the mortgagor would be materially injured without it« 
The register had also stated, that it was not usual to direct 
annual rests, except under special circumstances. 

The Master of the rolls 8aid,-r>Hia recollections of the form 
of decrees was the same^ eitlier decrees made annual rests 
throughout or not ; there was no intermediate case. Here the 
special circumstances seemed to make the other way. Ri^ts - 
Were not directed/' 

From these cases it is plain, that the making annual rests 
in case of a mortgagee in possession is not to increase the 
amooot with which the receiver is chargeable, but to reduce 
his demand ; and is nothing more than to carry into eflTect the 
rule of stating an ^count laid down by Lord Hardwicke, and 
sanctioned by our court, that monies coming to the credltora 
. Innds shall be applied first to extinguish the interest, and the 
excess to sink the principal, and of course baa nothing to do 
with the chargping any party with either interest, or compound 
interest* -It is to this class of cases of annual rests, that the 
rule, that a Master may not make them without being direct- 
ed to do so by the decree, alone applies. 

^* Decree of redemption, and the usual direction for an ac- Webber v. 

count. HimMM»d- 

dock 9 Rep< 

Motion to amend the minutes, and for a direction under the 13. 
circumstances, for the Master to make annual rests. 

The Vice Chancellor said,-»He had found a diflference of 
practice among the Masters ; some make rests without any sjie- 
cific direction in the decree for that purpose, and some do not^ 
but merely totalize the principal, interest and costs, and the 
rents and profits. 

The Master is not at liberty to make rests, unless directed 
to do so by the decree. Cites seveml cases. Fowler v. Wight- 
wich, A. D. 1810, &c. 

In Yeates v. Hambly, it appears, tliat the form of tlic decree La*'^^**'' 
was,-*-*' That an account sliould be taken of what should be 
coming due on account of rents and profits, to be applied in 
the first place in payment of interest afid principal, and in 
sinking tlie principal, and tlie Master to make annual rests. 
(In the case as in Atkins, it is ** in paying the interest, and 
tlun in sinking the principal.") This is the proper form of 
the decree wliere rests are to be made, but i^csfs can never be 
inatle by the Master unless specifically dii*ectcd by the decree. 
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la the present case annual rests are proper, and the oubiiIbs 
must he altered accordingly/' 

All the cases cited to support this rule are cases of acooimh 
with mortgagees in possession. And besides there are » 
stances in which, in cases of the second class before distingiiifl|^ 
ed, the Master has made rests without a direction in the A 
cree to that effect. 

Second.— -The second class of cases in which rests are made, 
are cases of an executor or other trustee called to an aocooat 
for sums received ; and in which the annual or other balances 
are ascertained, that interesit may be computed, if he ia to bt 
charged therewith. 

There are cases where annual rests was made withoot being 

directed by the decree. ^* Certain freehold estates haying been 

eSl ^ ^- ^^^ *® ^^ appellant's father, subject, so far as the personal c»- 

lant,' Pooiton tate of the devisor should fall short, to his debts, the executor 

^^d* T4 ^^ ^ '^''^ ftgainst the appellant, alleging a deficiency, and 

^PJC. 553. bow it arose^ and praying a sale of sufficient of the real estate. 

? Edit. xhe answer alleged misconduct and waste of the execator 

in administering ; and that there was sufficient to paj the 

debts of the personal estate ; and the appellant filed a 

bill to procure an account of the personal estate, debts, Suu 

A decree of reference was made, ^ to the Master to take 
account of the personal estate, debts, legacies, annuities and 
funeral charges, reserving the consideration of the merits and 
^ costs till after the Master should have made his report.' 

The Master reported, finding a balance in the executcMr'a 
hands. — ' And for the further information of the court, the Mas- 
ter in a schedule to his report, set forth an account by way 
of annual rests, showing the particular sums of the personal 
estate, which remained in the hands of the executors unapplied 
in a course of administration, at the end of each year from 
1716 to 1748, which also showed what part of such unappli* 
ed sums are placed out at interest, and what remained dead in 
the executor's hands.' 

When the cause was brought on, it was sent to the Master 
to review his report in not making a certain allowance to the 
executors, and the consideration of subsequent costs and fur- 
ther directions was reserved to the coming in of the report. 

Upon an appeal to the House of Lords it was ordered, tliat 
after the word, ** consideratumf*' the words *^ of interest for 
the annual balance kept by the said B. Poulton in his own 
hands,'' should be inserted, and with this variation the decree 
should be affirmed." 
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So In. this case*-^^' The cause came on for further directions Newton v. 
%ipon a reserved question^ vrhether the defendant should be gp. e. C. 
charged interest for sums belonging to the estate of Moore the 369. 
testator, and remaining from time to time in his bands. 

The decree was to take an account generally and to make a 
^^eparate report of the estate of Moore, come to the defendant's 
hands. Master Holt made his separate report making rests 
everji year, and stating a final balance of iSl 688 to be due. 

And the question now was, whether he should pay interest s«e ^Wb 
for the sums from time to time in his hands. It was ordered ^* ^^^ ^ 
that the Master compute interest upon the several rests in his 
report. ** 

Annual rests are sometimes directed to be made by the de- 
cree. And this in two sets of cases.— «lst, where the question 
of interest is reserved expressly, or the decree is silent in re« 
gard to it.— And Sd, where interest is directed to be calculated. ^ 
The following is an example of the first set of cases. 
** Th emortgagee had been some time in possession, and the Be^^% 
bill for an account and delivery up of the premises charged Mad, Rep. 
that he had been overpajd. The decree directed an account ^^' 
of what was due on the mortgage for principal and interest ; 
and of money laid out in necessary repairs of lasting improve- 
ments ; and also to take an account of the rents, produce, and 
profits of the estate received by the defendant, or by any per^ 
son by his order or for his use, or which, without his wilful 
default, might have been received thereout.— And that the said 
Master, in taking the said accounts of rents and produce of 
tlie mortgaged premises^ do make annual rests. And, the con- 
sideration of interest and cost^ were reserved till the coming in 
of the report. 

On further directions, the chief question was stated by the 
Vice Chancellor to be that of interest. — ^That the fact must be 
taken to be that before Trinity Term 1796, the mortgagee was 
overpaid by the sum of J61572, from which time each annual 
receipt ought to have been paid over, (deducting the current 
expenses of the year.) In this case the court that framed the 
decree have decreed annual rests, and have reserved the ques- 
tion of interest. I do not say that that has decided any thing 
on the subject, but it has pdt it in a course, and in a state, for 
the determination of the question of charging this mortgagee 
with interest, if it turned out to be that he was overpaid. 
And it was held, that the defendant should be charged interest, 
at the same rate as an executor having balances in his hands, 
viz. 4 per cent." This case is properly arranged under the 
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second claas, as the annual rests, after the diefendant was fully 
paid, operated to charge him exactly as an executor or cfUbm 
trustee. 

It should 1)e noticed, that the reservation or interest in a 
decree amounts only to this,— that the court will not then do- 
cide the point ; not implying, that if not reserved, the MMeP 
may compute it. 
16 Veaey, 97. The decree in the case of Lady Ormond ▼• Hutddnitm, citei 
Schieffl^ V. by Chanceller Kent, amounts to nothing more than a reserva* 
Stewart, 1 tion of interest.*»The terms are, ** to take an account, ftc mik, 
^hn. .C. C. 2^y,„m^i rests, without prejudice to the question, whether the 
defendant ought to be charged with interest, or not." The 
language of the Vice Chancellor in Quarrel v. Beckford 8bews,« 
that this provision was not necessary ; as the direction as to 
annual rests decided nothing upon interest ; and the clause has 
therefore only been inserted from greater caution. 

JVtot.—- Where the decree directs rests, and is silent as io 
interest, it is impliedly reserved ; and the Master cannot com- 
pute it. 
Tiblis t, CiELN « On a bill against an executor by parties entitled to a 
Madct^Rep. ^^^^^ ^" the'residue, a decree was made for the usual accounts, 
t9S. and on further directions u|x>n the coming in of the report, it 

was ordered that the Master should inquire what balances 
were in the executoi^'s hands, on account of their receipts and 
payments set forth in the schedules to his report, at the end of 
one year after the testator's death, and inMng annual rests* 
Further directions reserved. The Master set forth the bal- 
ances in the executor's hands, which in each year from 17 97 
to 1811, with the exception of 4 particular years, were very 
considerable. 

The Vice Chancellor stated, that one of the questions was^ 
as to these balances and interest ; and entered at large into 
the point, whether the interest should be simple or compound ; 
and decreed- simple only.'' 
11 Vesey, So Lord Elden said, in Maphael v. Boehm that in general 

cases rests are made in order to see whether interest is to be 
charged or not. 
1 Coxes <« In this case it is extremely plain, that the Master having 

Lwd^'chan- reported so much money constantly in his hands (in conse- 
cbllor. quence of the directions to him to make rests of the balance in 

Hallet's hands at the end of each year, and which was done 
with a view of ascertaining the extent of his misconduct) and 
Hallet having continued to pay interest on the specialty debts, 
without applying the money, this would iix him willi interest 
without any further explanation." 
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Ttie s«cnnd case Ui, where annual rests are directed by thi^ 
ilecrc^y ami interest is also ordered to be computed. 

I have not salisGcd myself as to the true construction of snch 
H decree. The difficulty I liii\e found is^ whether theae com- 
bined diiTctions necessarily imply tlie allowance of compound 
interest* 

Tiio case of Raphael w Doehm contains much but not dcci* ^^ VeBer« ^ 
\ fUvo information on this head. 

In tlie first place, the decree was, ** that the Master should 
compute interest on all sums of money received by or como 
to tlie hands of the defendant fi*om the time he received th^ 
«ame respectively during the time the same continued in his 
^ bandsrand that the Master do in such computation make half 
yearly rests." 

Under this order Master HoFord computed interest for the 
^ time of possession of each sum on liaiyd, as the same was varied 
by payments or additional receipts; and at the end of eacb 
half jear, added the total of interest to the total of principal, 
and computed interest on the aggregate sum till it was varied ^ 

by the next payment or receipt. Upon cx(*eptions, the Lord 
C4iancpllor sent the re|>ort to Mr. Cox to be reviewed, and to. 
state the practice. 

Mr. Cox stated as fo]Iows,-«That ho conceived the meaning 
of a direction to take an account in any particular manner vas 
for example, by computing interest on sums received and paid 
nt any given rate, either from the actual time of every such ;' 
receipt and payment, or from the end of any given time after / 
such i*eceipt or payment, or in any other pai-ticular manner)/ 
and to make yearly or half yearly rests in the taking of sucli^>>^ 
account, is, that the accounts should be taken, in the manner ^ 
prescribed up to the end of each year or half year, and that a 
balance should then be struck, and that such balance should be / 
considered as tlie balance of an account then settled, and / 
should be carried down as the first item on the proper side of ^' . 
the next year's or half year's account. The consequence of / 
which would be, that \*hencvcr any calculation of interest is 
directed to be made upon the sums so received and pakl» the ^^ 
balance struck will inclwle the balance of interest as well 
as of principal, and in computing interest on such balance aa ^vl- 
an item in the account of the succeeding year or half year# ' 
such computation will include a computation of interest ui>o^ ^ 

interest. 

He further stated that the general understanding of the Mas- 
tei's with regard to a decpee directing rests to be made in tak- 
, ing an account, was, that such rests \*cre to be made with ^ 

view of compnting compound interest.'^ 

12 
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Mr. Cox's language is certainly very general, and appears 
tp contain this rule, — That in taking an account, whenever the 
computation of interest is or(lci*e<] upon sums from a fixed pe- 
riod, and annual rests also directed, compound interest is to be 
charged. 

But undoubtedly this cannot be taken literally. It must 
depend upon the phraseology of the particular decree. Annual 
rests being clearly nothing more than a stoppage at the close, 
of each year to shew the state of the account, it is plain, as 
was before shewn, that they do not imply of themselves, tlie 
charge of either interest or compound interest ; but are mere- 
ly to facilitate the computation of interest, if allowed by the 
court, or to guide its judgment in allowing it. Then the de- 
cree may either direct the computation of simple or compound 
interest, and it must necessarily be a question of construction, 
where it is not expressed iinequivocally, which is intended to 
be charged. Now in Bapliael v. Boehnif it was plainly com- 
^ pound interest, because it ran, that the Master compute inter- 

est on all sums come to the defendant's hands for the time thej 
continued thei*ein ; and that in siich camputaiion he make half 
yearly rests. Here the rests were referrable to the interest to 
1>e computed. But if the direction for rests referred to the 
account mei;ely, to the mode of stating it ; as if the decree 
* ran, to charge interest upon the annual or other periodical hat- 
ances in tiand, and in stating such accountf to make annual rests, 
I should unliesitatingly conclude that the court did not intend 
to charge compound interest, or intended to leave it open for 
its own decision, upon seeing the amount of yearly balances, 
and the other facts exhibited by the report. 
4 Dow's Rep. The case of Stackpocle v. Stackpoole, clearly shews that this 

* ' * It is apparent from the report that nothing more was in- 

tended to be charged than simple interest; and the order 
runs, **that iJiefuU legal rate of interest be charged on the 
sum remaining undistributed against the administrator, making 
annual rests in the accounts, and charging interest on the an- 
nual balances.'^ 

Although the Master may make annual rests, he cannot 

charge interest without being authorized by the decree. 

Mciu Cafe, It IS true in Smith v, Smith, the Chancellor,1n a case where 

4 Johna. ^^^ ^f^ ^«8 general, viz. " to take and state an account 

Rep. 447. touching the trust of the guardian, and the monies received and 

disbursed^ and the balance which on such account should be 
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found due from either party to the other»" inclined to think the 
question of interest was placed before tlie Master by the gen- 
eral terms of tlie order of reference. 

But with respect, this is contrary to the principles and rules „ . 
of the court. It was formerly the doctrine of the court, that Greenbanki, 
interest unless directed by the deci*ee> or reserved, could only ^^ickcm, 370. 
be obtained upon a rehearing* 

Afterwards it was allowed on further directions, upon the 
coining in of the report. 

** The executor had used the testator's money in trade, and 
made great profits. There was a decree to account ; and this san^ubrd^^ 
gross misconduct appearing on the report, interest was prayed, cited 2 
Lord Tliurlow adhering to the old technical rule, thought, as ^g^' '^""' 
there was no reservation of interest, it could be given only Cruize r. 
opon a rehearing. Upon that it was objected, that there was ^"'**®*^' 
no demand of interest by the bill, nor any circumstance upon 
which the right can arise. Then ujton further directions, the 
injustice of the case was again pressed upon him, and the ab- 
surdity of the rule to refuse interest, ,when by the report it 
appeared proper, and could not appear before : and at last the 
Chancellor did order it ufion further directions, though interest 
was not reserved." 

So in Cruicne v. Hunter, Lord Rosslyn said, — " In respect j^^^ 
of the objection in point of form, upon a distant recollection of 
the practice, I thought that if interest was not reserved or 
given by tlie decree, it was matter of rehearing, being a ques-* 
tion to be made in the cause. I had taken it to be the subject 
of rehearing, the decree being incomplete in not having prp- 
nounced upon that which makes a substantial point of the case« 
I am well satisfied with the authority of Margerum v. Saudi- 
ford. I think there can be no objection to giving interest upon 
farther directions after the report. Upon Airther directions 
ttie court may add to the decree." But it \Vas decided, it 
CQuld not be given on a petition. A decree cannot be varied 
on petition. 

If the court by the old rule was prjccluded, in consequence 
of the omission in a decree, from giving interest till that decree 
was varied on a rehearing, and even now can only give it by ■ 
the decree on farther directions, how is it possible, tliat the 
Master can do what the court can not ? ^11 a decree gives it^ 
interest cannot be computed. 

Agatn, — ^There are several instances where the Master has 
not computed interest, (the decree being silent) in cases, in which 
if properly brongh^ b<^fure it, the cou,rt would certainly luwe 
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given itf or afterwards Iisls given it | though it does not up* 
pear that the claim was made. 
4 B. P. C* The before cited case of Idncoln r. AlUUf is a strong instance 

^ of this. 

There the Master found in his reportt what sums remaineil 
dead in the executor's hands from jear (o year, and stated this 
in a sciiedule for the information of the courts yet did not at^ 
tempt to charge interest. 

And Lastly^ the following cs^se in my opinion cannot be un- 
derstood except as a positive authority, that the Master in ttie 
case supposed, cannot pharge interest. 
Bniere v. *' "^^^^ usual decree was made for carrying the trusts of 

FembertoD, fhe will into executiou, directing the accounts, &c. Tlie Mas- 
3^0,^'^^' ter disallowed the claim of the executor for a commission up- 
on a special gi*oulid. The eflTect of this was, thaj a balance 
of above iB ^.000, was to be accounted for by tlie executor. 
The parties Insisted, that the executor sliould be charged vitli 
interest since the death of the testator. Theclaim wa» allavHd 
by tlie Master ; and an pxeiption to the report upon tiiatpointwas 
Hdlowed without prtjudict to the question iu to interest to lie paid 
l)y the exe^'utor. A petition was presented, praying that tlie 
executor should be charged with interest upon the balance in 
bis bands from the death of tlie testator. The decree did not 
contain any direction as to interest. This petition was argned ; 
and the Lord Chancellor upon the particular circumstances, 
dismissed tlie petition, refusing to give tlie interest. He also 
stated, that if it was necessary to determine the point of form 
there was much doubt, if it could be brought on by petition, 
citing Cruitte v. UunterJ* Now in this case the exception! 
was allowed ; plainly not for its substance, the allowing of in- 
terest, because it was done without piejudice to that question, 
find that question was discussed upon ])etition. Why then 
was it allowed, unless because the Alkster had no right to give 
the interest under that decree. And as to the objection of the 
inconvenience and expense of going over the whole account 
ligarn, as it will be varied by tlie allowance of interest, tliat 
^ has no wefght, if the account is taken either by stating ' each 
year's current receipts and payments, and shewing the balance,' 
independent of the balance of the anterior year or by striking 
fin annual balance including that. 

In the one case, the interest will be computed on each anna« 
al balance down to the date of the reptirt ; and in the'otlier, 
ti*om year to year ; will be taken into a separate column ant{ 
"^talizett. In neitlier will the computation be burthensoroc. 



OF MASTERS IN CHANCERY. aS 

The coui;t is yery frequeotlj unprapared to decide the queq^ 
tion of intei^est at the iiearlng, or at least can do it much more 
advisedlju when the circumstances of tUe party's conduct, and 
the sums retained by him arc exhibited by the investigation be>- 
Cbve the Master* 

• 
id MODE OF STATING AN ACCOUNT WITH 

INTEREST. 

Tliemode of stating an account, in which interest is to be g**^?^^*' 
cast* was laid down by tlie Chancellor in an early case before co»iiecticat| 
l|f nit JQckson v. The Slate of Comiecticut, viz. that when partial i •'ohn. C. 
payments have been made^ the payment is to be in the first ^^* 
place applied in discharge of the interest then due. If the 
payment exceeds the intei*est« the 8ur|)lus goes towards dis** 
charging the principal, and the subsequent interest is to be 
computed on the balance of principal due* If the payment be 
less than the interest, the surplus intei*e8t must not be taken to 
augment the principal, but tlie interest continues on the former 
principal, until the period when the payments taken together 
exceed the interact due ; and then tlie surplus is to be applied 
towards discharging the principaK 

In Sloughton v. Lynch^ the subject was brought before him ^ Johns. C- 
on exceptions to the report of a Master. Ho stated that the C. si3- 
exception went to the whole mercantile usage of computing 
interest Qn merchants' accounts. That the correct mode of 
crediting payments was the one above stated (in Jackson v* \\\^ 
State of Connecticut^ that he had alwf^ys untlerstood and ob- 
served, that the usagc^among merchants was different ; that he 
Iiad no doubt the parties throughout their accounts had follow^ 
«il the mercantile usage, and as far as any partial calculation 
or settlement in respect to each other had been made, they had 
followed that custom* He had a right to presume, that the 
Sfaster had sufficient evidence of their practice, to warrant the 
iiif>de he had adopted. When the calculations came in, they 
WQre never q^iestioned on this point, and that he thought the 
partitas concluded. Even without this acquiescence, he was 
not prepared to say, that the mercantile practice ought to bo 
qoestioned on a settlement of accounts between merchants 
themselves. Their running accounts are kept, entries made, 
and balances from time to time adjusted upon their own in- 
variable usage as to their mode of keeping accounts.*' That 
mode is to compute interest upon the debits and credits respec- 
tively from their dates to the period of making up the accoimt 
or other given time. 
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It is observed by the Chancellor, that it is susceptible of ma- 
thematical demonstration, that ift^e principal of a' debt is left 
a]K>n interest, and interest is computed upon payments as they 
are successively made, a debt V'ill in the course of a few years 
(the time shorter or longer according to the rate of interest) be 
\^'holly extinguished by payments of interest, without paying a 
cent of principah That the usage svbs not very material 
\yhere there were long mutual credits, because the rule operates 
equally upon the credits of each party^ and if the balances are 
nearly the same, the result is equal. 
l7o. 90. In the Appendix an account is inserted which was drawn up 

/ when the case of Stoughton v. Lynch was preparing for tlie 
court of errors to shew that by the mercantile mode, a debt of 
SlOOOy would be paid off in 21 years by payments of interest 
at 7 per cent* regularly, without paying a cent of principal. 

I am not aware of any case, in which the question upon the 
mercantile usage nakedly, has been before the court. 

Even if the decree directs that interest be computed upon 
credits, as well as upon debits, the mode of stating the account 
should be the same as that of Jackson v. The state of Conneciicut. 

The direction is to be considered as meaning only, that 
when the accounting party happens to be creditor, the interest is 
to be computed in his favour. " In the case of Barrow v. 
1815. ^* Bhinelander, the decree was, that the defendant who was the 
confidential clerk of the plaintiff's assignor, be credited with all 
monies loaned by him to E. P. or paid on his account between 
the da^ of andthQ day of togeth- 

er tvith interest on such sums respectively from the respective 
times they were so advanced, and to the time of taking the ac- 
count ; that he be credited also with his wages at the rate of 
Rsao, a year, together with interest on such sum as was due 
for such wages at the end of every year, to be calculated from 
the close of said years respectively to the time ttf taking 
said account, or until the same was paid. Jind that the 
defendant be charged with all monies received by him from 
the said E. P. or his property or debtors, &c. and all mo- 
nies paid by said E. P. &c. for and on account of the de» 
fendant with interest on the respective payments and re- 
ceipts from the time they were severally made or receiv- 
ed, to the time of taking the said account. And there was 
a similar direction as to interest in each of several pro- 
visions in the decree as to particular charges against the 
defendant.'' 

The Master under this decree, staled in one schedule all 
the proper items of credit to the defendant, and in another 
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all the proper items of charge against hiui^ without carry- 
ing any interest into such schedules. 

In a third schedule he set forth an interest account^ in which 
as stated in his report, he considered the several sums credited 
to the defendant in the nature of loans by him at interest, and 
the sums charged against him as payments thereon, until the 
period at which the defendant became debtor to the complain- 
ants, from which period he had considered the sums charged 
against him as monies received, on which lie was to pay inter- 
est, and the credits as payments thereon, and that in both cases 
he had applied the payments respectively first to discharge the 
interest, and the excess, if any, towards discharging the 
principal. To this mode of stating the account an exception 
was taken, insisting that the Master should have credited the 
defendant with interest on the several itefns of credit from 
their respective dates to the time of making his report, and 
debited him with interest on the several items of debit, in the 
same manner .-^And this exception having been argued, was igf^*^*"*" 
disallowed.'' 

In the case of Sogers v. Ross where tlie decree was similar In Cb^. 13. 
as to interest, the same mode was pursued by the Master, and ^^^^ *^20. 
submitted to. 

It is apparent that to attain complete accuracy in stating 
an account upon this principle, and to avoid charging the de- 
fendant with interest for a day, on a cent more than he has 
actually in hand, it is necessary to make a rest at every cre- 
dit exceeding the interest then due, however trifling such ex- 
cess may be. 

But LoH Hardwicke who lays down the general rule, has S**^^ ^ ,• 
said, that the Master need not stop to make such application, xik. 533k 
for every small excess of the payment. , I have before shewn, 
that an executor creditor is not obliged to apply monies he pos- 
sesses less in amount than his whole demand, in extinguishing 
a part | and that the court now rather holds as a general 
rule, that mortgagees in possession need not apply the excess 
of the annual rents against the principal. I am far from 
thinking therefore, that it is to be considered a standing rule 
of our coui*t, that every excess however small, must be so ap- 
plied. 

There are two grounds- u{M)n which an accounting party is 
charged with interest, (exclusive of the mere idea of punish- 
ment). 

FirsU that he has made intei*est himself ; next, that he has 
deprived the creditor of it, by not paying him the fund, or put- 
ting it in a situation to yield interest. Upon the first suppo- 
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Mtioti* tif course the party should have interest stopped at tbe 
precise moment he pays away the principal^ ^hich pitiduces 
it* But upoh the second, it is plain in the first place, that the 
party receiving can rarely begin to get interest (nun the omi- 
mcnt of reception ; and in the next, tliat the reception of a debt. 
by very small portions is inconvenient, because he cannot pst 
them separately out at interest. These I conclude are the 
considerations which have led the court in the cases noticed, 
not to give thci debtor the advantage of an instantaneous ap* 
plication of every small excess of his |)ayment beyond the in- 
terest. We hove seen that in cases of mortgagees, even when 
done, it is only done annually. 

On the other side undoubtedly, care must tie taken, that the 
debtor is not burthened with interest upon a heavy sum for a 
period of time, in the early part of which, he paid the whole or 
««7^ alargeiK)rti«nofit. 

In the case of JSTcitett v. Mstellf the decree was ; '^ that 
in stating tlie said account the said Master chargei^the said 
defendants with the amount of all monies they or either of tbem 
shall have received belonging .to the complainant at the sever- 
al times at which they shall have received the same, with in- 
terest thereon from that time until the date of his report," 
and the account was stated with rests to deduct the excess at 
every time when such excess appeared. 

In the Appendix, No. 31, the account in that case is stat- 
ed upon this principle, and in No. SS, upon a rest made quar- 
terly for the same purpose. There are eleven- rests in the first 
statement as numerous as would usually occur in a year, and 
the difference is only g i7,S2. The loss of the .debtor by this 
mode is by paying interest ujM>n the sum he has parted with 
for the residue of the quarter after iiis paying it away. 

I conceive therefore that it would be a convenient rule, con- 
sistent with the principles >f the court, if the Master shouM in 
general make a rest for the purpose of sinking the principal 
quarter yearly ; excepting indeed in a • case of a large pay- 
ment, where considerable injustice would be done if the stop 
was not immediately made. And I think the Master has the 
power to do this without the express authority of the court, 
under the qualification of the general rule which Loi*d Hard* 
wicke sanctions. 

It need scarcely bo observed, that if the payment does not 
equal the interest no stop is necessary to deduct it, because the 
interest goes on uiMin the same principal. In such case, it may 
be advisable merely to add up the interest at the close of the 
quarter to shew it is less, and proceed to the end of the next 
quarter, or to a subsequent one where there is an excess. 
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becrees against cxeciilora or oilier trustees tliarging tbem 
ivith interest upon sums from tlic hioment of possession are ' 
severe* and only made in cases of marked misconduct, or em- 
ployment in trade, wlicn it may reasonably be supposed the 
money Is immediately turned to a profit. So Lord Eldeii 
days in Raphael v. Boehm, that the jmrt of the decree relative 
to computing interest from receipts was novel ; but the prac^ 
tice is to ilk some time at which the party is to be first charg* 
ed with the principal, and then upon general convenience to 
make some rests, and to call upon the Master to compute in^ 
t^rest upon those rests. 

The usual course where the party is chargied wiUi interest ^^ >i^ Mo8«iTy 
iu to direot it to be computed on annual biLlances. In such & veaey'w^ 
case the most convenient mode is to state the account of each 
year separately and carry the intei*est on its balance to the 
date of the report; or to some other proper period, as the date 
of the payment of a large part of the' debt into court or QtbeN • 
wise. 

If the current receipts. of each year exceed the current ex; 
]iendHures, th^re can be no objection to this mode. If the bal^ 
ance is the other way in a particular yean there are seiei'al 
inodcs of stating the account. First by stopping the whoM 
jirior account interest and piincipal at that date, and striking d 
fresh balance, Which would be a balance. of interest merely, or . 
of principal after discharging the total interest; according to 
the amount of such ci-edit balance. — Secondly by carrying such 
balance to his dredit, as the other yearly balances are to his 
d<^bit, and giving him interest on it to the close of the ad<* 
count, and thirdly ^ by considering it as An advance out oH his 
own funds, arid allowing him inter&st Until repaid, either until 
the exact date of such repayment, or until the next annual bal- 
ance which is sufflicient. The tecond mode iH not according to 
the habit and rules of the court. The Jirst must undoubtedly 
be adopted where the credit balance Is very large, in same pro- 
jibrtibn to the total amount then due. The third appears to m« 
to be most proper and convenient in the generality of cases, 
where the balance is not large j and where it soon becomes e*» 

ttnguished. 

The true view of the subject appears to me to b6..tbat the 
eourt considers that at the end of each >ear thd balance upon the 
year's transactions is the sum due upon a stated ai^coont« which 
the party is then presumed to put out at interest for the bene- 
fit of the estate. It is not to be supposed that a large sum 
would be called in when gaining ktterest, for the purpose of pay- 
ing a trifling debt. It is therefore natural to regard it «| 

13 
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paid out of the party's own funds^ and to allow him interest 
until repaid. He of course would apply future sums received 
first to pay himself* 

There must be sometliing left upon this subject to the dis- 
cretion of the Master according to the circumstances of eadi 
particular case, and which no general rules can be laid down to 

direct. 

If the account is made up by carrying out only the interest 
tipon each yearly balance for one year, there can be no diflBcui- 
ty of the nature of those suggested. The inconvenience of 
this method is, that if any error is found in a particular year, 
it renders necessary the correction of the calculation of interest 
for every subsequent year, because it alters the future balances. 

4th. OP INTEREST SIMJ'LE OR COMPOUND 
CHARGEABLE BY REASON OF THE MISCON- 
DUCT OF THE ACCOUNTABLE PARTY. 

Lynch v. At a former period of the court, a singular rule in relation 

^^ppy*^ ^' to interest prevailed — that an executor loaned out money ^t his 
teSS^.CvaU peril, and was liable if it was lost, but was entitled to retain 
^"d*2 Ch^**' the profit. This doctrine was held by the House of Lords in 
canes, 152. Gardner v. Cartwright, and is stated to have been decided in 
16H3. above forty cases. 

natciiffr. '*''*^ Lord Keeper JVbrtfi however shortly after these cases, 

OmyeB, adopted another rule, and charged an administratrix with in- 

1 Vara. 1 . ^j^g^ f^j. „j^„j^g employed by her in trade. And the same 

2 Vern.648. doctrine was held in Lee v. Lee, in 1 706. 

. - The old rule however was afterwards acted upon by Lord 

Gale, * Hardwicke. Lord Thurlow had the. point before him in a vaii- 
and*ChiM * ^*^ ^^ cases, and established the principles now i^cognized by 
rrGibion, the English Court. 

i^Br' c\ '" J>rhvton V. Bennett, tlie first case before him, he charged 

2qI' • • an Executor with 4 per cent, on the balances in his hands 
ld*6*^*'2 which he had used with his6wn money in his trade, and there 
lb*d. 375. ' ^^ evidence that the probable profits of that trade was 5 per 

cent. And in Perkyns v. Bayntun where the party had 
Ibid. 376. mixed the fund with his own money, and laid the whole out in 

Government securittes and made interest, and the Master 

stated lie could not ascertain what profit, he charged him at 

tlie same rate. 

TowAehd, Afterwards lie varied the rule, and where the money had 

3w' 'Ind 1 '^^^" erop'«yed in trade, offered an enquiry to the defendant, 

Cox^f *^B, ^he*cr S per cent, had been made in the particular trade, 

ft>. which was declined, and he then affirmed a decree of the Lord 
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Commissioiiers giving 5 per cent, upon tlie monies retained in 
hand. He stated that he never gave more than 4 per cent, 
on the simile case of detention, but that he thought that a 
casein which ^ve per cent, should he given. 

Without detailing the numerous subsequent cases upon this 
pointy I shall onlj cite a very elaborate one before the vice 
Chancellor of England^ which distinctly shews the whole doc* T^^^y^^ «. 
trine as it is now settled in that country. In this case as Carpenter, 
before stated. Executors were called to account, and upon the 2^^* ^^' 
report it appeared, that large annual balances were in their 
hands ; and the Vice Chancellor 'said there was no evidence 
to sliew any necessity for k^ingsuch balances in their hands. 

There was a direction in the will to put out the overplus 
in the 4 per cents. ; and it seems a naked case of unwarrant- 
ed retention, with such a direction from the testator. Com- 
pound interest was claimed. The Vice Chancellor said, it was 
a point of great impoitance that the rule should be clearly as* 
certained, and proceeds to comment upon the several cases. 

As to Baphaiu 8r Boehm^ he says. Lord Loughborough's de- 11 Ve8e7,9?* 
cree was very severe, for he directed the account to be taken 
from the moment of the testator's death, and interest to be 
charged upon all the sums received ; and rests to be made half 
yearly upon the balance, including intermediate interest, so 
that double compound interest was given. Lord Elden did 
not approve of the decree in that respect, and said, it was ex- 
pressed in terms that were, never inserted, and which he hoped 
Would never again be found in any decree $ but he agreed 
in the propriety of giving compound interest. When the case 
was before Lord Erskine, he said, * that it did not depend upon 
the general rule, as it relates generally to the |ad ministration 
of assets, but upon the special rule prescribed by this partic- 
ular Will, by which accugiulation is pointed out.' That ite- 
pkael V. Bodim was tlie only case cited in support of the claim 
of compound interest. No case had been stated previous to 
that, where compound interest was given. Two subsequent 
cases had occurred, Dornton v. DomUm and JishburnJuim v. is Ve»ey. 
Thompton. He then states Dornton v. Dornton from the Reg- ^'^- ^*^' 
ister's book. The will directed an early dispfisition of the tes- 
tator's property, and an investment in the public funds ; the 
interest to be allowed discretionally for maintenance of his 
I^epjiew, and the surplus if any to be vested also, when it 
WQ^ld purchase d850. The Master of the Rolls there con-sid-* 
ered the direction to accumulate^ as imperative as in Baphael 
i^4 Boehm* 
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IriieVice Chancellor extracts the order from the Reeistet^ 
Jook, which was in substance, that interest te coatpQted by (he 
Master on the balances from time to time in the defendant's 
hands at the rate of 5 ^,er cent, to a certain amount, and 4 ner 
cent, for the residue of such balances. He tiieo s^ys. Com- 

13 Vaw ^"" interest it is obiiervable was not directed. 

*'*• t A^ **"*f ■'*° '^*^rnham v. Thmnpson, that the executon 

had Icept the money for 20 years, and employed it for their 
9wn adTantngc, It was pressed that compound interest should 
Je g,re„. but the master of the rolls said, « there was no 
ground for coroputmg interest upon the balances out of the com. 
mon way." The Vice Cha,cell.r adds-" InnoneV/A^^ 
pr^yious to E^phaa V. Bi^n, was compound inte.^t gi»en? 

» ». C. c. "* T" ''•^f ' *•«* shortly states the decision, in Perhnu r. 
«76. Ibid. ^yntm, ^ewion. v. Bennett, F^flm t. Jte«, littuSS v 

^-i*'*'. ^S'l^\^"^l "' ^^^* ^"^«« '• ^tl^ Seers y, 

I Vet. jr. ia4 w* '"^ x. 

« u jjo « app«M« therefore from a view of all the authoritiM f h.t 

S^tor *^A ^^"»^**««' «**»«»« •««« «»T.*«^ in an ei! 
?cutor. A special case i^ necessary to induce the court to 

in their hands. If the executor has balances wWcl. heS 
Sissiet"''; r;;""."" ^^neml duty, eveJwh.«X 

«J!5L • ^ ."•" *" '"^ ""* ™"'«J' amounts only to a case of 
»eg gence, and not of mufcasance. Is this then a cas^^f 
jeghgenoe or of misfeasance ? Have these execuZ^ iaSHny 
wo of th« mon^ to their own profit or advantage ? ^ 

.esL'^rS *'*''* ■■.."^''* '''^ '^•"PloyedTho alone pos- 
jessed the balances^ wWch the Vice Chancellor, said. "shew. 

SLrt if d^S'! . ' <»«"'^">>'« l»l«l>c«. i. bis bands .1. 

««■ |>l.inliir. ft, ZtSTZ. ..^ • .'. '''"" ""«^ "•« "f 
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^ands oafetanding sotBcient to exhaust the whole. It api- 
^^ared he had in bis hands iSllso in 180.2» and a larger smn 
ni|it all times down to 181 1, when he was compelled to pay in- 
si^ court, the sum in hand* 
. & Under these facts it was strongly urged that five per cenU 

Interest shoald be charged, and annual rests made« 
ta The Master of the Rolls said,*--'' That upon the authorities 
preferred to in Tekbs v. Carpenkr, he thought it a case that 
ikcmnes within the rule of charging Jve per cent, interest, but 
i upon the same authorities, not a case for rests. For that pur- 
Impose the court has always expected the pase to go much fur- 



1 ther.*' 



B There may however be circumstances attending a case of 
r mere detention which will induce the court to charge 5 per n V 
r cent. ; and such I com»ider the case of Masdy v. Wardf in ^^' 
r. which there was not any profit by employment, but the execu* 
r tor wasn:harged wkh 5 per cent, upon his annual balances, 
because he had withdrawn the fund from a situation in wbi<^ 
r it had yielded that rate of interest. 

L I shall only advert further to the rule as stated in some 
of the cited cases, where the party has made a profit by em- 
ploying the fund to his own use. 

Treves v. Jbvmeend was of this description.— dS 1 936 came 
to the defendant's bands. The Lord Chancellor' said, it was 
'established, he had employed it in trade, and allowed 5 per 
cent, upon it, oflTering the defendant a reference to shew that 

the profit was less. Forbes «. 

In this case the testator had directed his executors and ^^^ ^ 

2 Cox Cifltt« 

trustees to invest the residue in the purchase of lands, or ]]3. 
upon heritable or personal securities at such rate of interest as 
they sliQuld judge reasonable* Thc^ loaned large sums to one 
of themselves, upon a bond at 4 per cent. The testator had 
loaned him m.ctAey at the same rate. They admitted that 5 
per cent, might have been made by loaning on government 
securities, or mortgage. The executor had us^d the borrowed 
money in Ms business in common with his own, 5 per cent, 
interest was claimed. 

Lard ChanceUor.-^The question whether an executor shall 

I be charged with interest on the assets retained in his hands, 

tsms on this, viz. whether the fund has been so kept for any 

' etiier purpose than that of discharging the growing claims 

I upon it. It fi*eqoently may be necessary ibr an executor to 

keep very large sums in his hands ; es|)ecially in the course of 

ike fii-frt year after the decease of the testator. After, that, if 

the court observes that an executor keeps money In liis hands 
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wtthoat any apparent reason, but merely for tlie purpose ef 
usiBg it, then it becomes n^ligei|Ce and a breach of trusif 
the consequence of which is that the court will charge the exec- 
utor with inrterest ; and usually at 4 per cent.; but that is only 
in cases where it does not appear, that the executor has actual- 
ly made interest of it, or what rate of interest has so beea 
made *. but if it can be distinctly made to appear that a: great- 
er rate of interest than 4 jier cent, has been made, there 
the Court will not let him make benefit to himself, for he shall 
account according to the rate of interest made. It has very 
frequently happened, that from the manner in which the fnnd 
has been used, it is totally impossible to tell what interest hat 
been made of it ; and it has long been decided that 4 per cent, 
is the proper rate to be charged under those circumstanois. 
Whether this was a good rule to adopt, I will not discuss at 
present, though I confess I think it rather doubtful ; but it is 
now the constant course. 

He then decided that 5 per cent, should be allowed, <mi the 
ground of the trust being executed in favour of tme of the 
Trustees himself, who could receive no benefit fi*om it ; and 
the admission that 5 per cent, could have been made. That 
where .that was admitted it was impossible for a truatee to 
avail himself of the money in his hands, by paying a smaller 
rate of interest for it, than he could have got by other means.'' 
I consider this case as correctly exhibiting the rules of the 
Court except in one position, in which- its doctrine has un« 
questionably been changed, viz. that where interest has been 
made by employment, but the rate cannot be ascertained, 4 per 
cent, only is chargeable. If Lord Thurlow means this precise- 
ly, (of which there is some room to dbubt,) the rule is altered. 

Pott. ^^^ ^ P®^ ^^^' '^ given. Treves v. Townsend, Pocodce v. 

Meddingtauf and Piety v. Stace, shew this qonclusively. 

« Vesejr, 784. In Pooodee v. Beddingion, The executor invested the funds 
of the estate in stock, which he afterwards sold out, and loan- 
ed it to his friends, who failed. Upon exceptions to the report, 
the Master of the Rolls said that he must answer for it, and 
for what he might be supposed to have reasonably made, and 
if he made more, he must answer for that too. That the ces* 
tuisque trust had an option either to make him replace the 
stock (accounting for the dividends) or to affirm his conduct 
and take what he had sold it for, and charge him with 5 per 
cent, interest, or if he had made more, they migiit charge him 
with that. This trustee had made nothing, but lost the whole ; 
and they must therefore have either interest at 5 per ctnU or 
the dividends. 
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So in Fiety v. Stace, the Executor had called in part of the ^ Vesey, 620. 
property which was out on security, and had used it general* 
ly in his own trade, and in various transactions in the public 
funds, paying the dividends only to the person entitled for 
life. He had made a profit* 

The Master of the Rolls said, any gain must be for the ces« 
tttique trust. That for every shilling he got by the transac* 
tions he should pay interest at the rate of 5 per cent, for every 
minute it lay in his hands. I suppose be imagined he might 
make an advantage to himself, if be could do so without dis- 
advantage to the cestvique trustf which is the notion of trus^^^ 
tees ; but he must pay for that. An account was directed of 
all the defendant had made with interest at 5 per cent, upon the 
balances in his hands. h h «« 

The following case illustrates the rule that the party has Huime, 
an election to take profits or interest. The intestate, carried 1 J&5- ^ 
on at his death, a Cotton Manufactory in partnership with ^^ Burden 
others* He left a widow, and infant children. The widow v- Burden 
administered, and upon advice, concluded to continue the pro- ^^^ ^' 
perty of the estate in the trade as it was profitable, and that 
the children, when of age, might carry it on. It was con- 
ducted under the sam^ firm, and with some variation in the 
terms only. 

The partnership was some time after dissolved, but no set- 
tlement of accounts took place except so far as the interest of 
one of the partners was concerned. He was settled with. 
The profits were diminished after this. 

The bill was filed by the children of the intestate, insisting 
tliat they were entitled to an account of the profits down to the 
dissolution, and to interest at 5 per cent, upon their shares 
since. The Muter oj the Rolls — ^The infants have a right in the 
account of that property of the intestate, that has been embark- 
ed in trade, to an option of taking either the interest, or the 
profits that have arisen from it. The general right of the 
plaintiffs to call for the account, is not questionable ; the only 
question is what are tlie limits of that right. Is it variable, 
and may they take profits for one period, and interest for ano- 
ther, or must tliey determine once for all, and either take in- 
terest for the whole time that the trade has been carried on, or 
profits for the whole time I** 

He determined, that the party had a right to judge which 
node of accounting would be most advantageous to him, and to 
that be must «dhere. That the dissolution did not make such 
a break as to vary the general- rule ; the capital of the estate 
continuiiig to be employed as before in the trade. 
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Ttiat there might be ciiTumstances tl at would be sufBcicnC 
to divide the ^ period during uhicb the tr»de ^ as carried nn^ 
Circumfltances toight come to the knov^*ledge of the e>eciitors 
lYhich would render it unconscientious to continue the proper- 
ty Ion ger in the trade ; they might embark it in a new trade. 
*— *< I do not say what would he the effect of such occurrences ^ 
it might then be argued that it was a perfectly new concern, 
and gave to the cestui que trusts a new right, to adopt or to 
relinquish it/' 

He held that the plaintiffs were eiititled to an acconnt of the 
profits, for the purpose of ascertaining whether that or the in- 
terest would be most beneficial to tliem. — And a decree of i^ 
ference for that purpose was made/' 

From these cases, I think the English rules appear clearly 
to be, that an executor for mere detention of the monies of tlie 
estate, is chargeable wit^i interest at 4 per cent. only. That 
when he has made a profit, he cannot retain it for himself, but 
the estate shall have it, and an inquiry as to its amount will 
be given. If the profit cannot be ascertained or the inquiry is 
waived, the court gives but 5 per cent, upon tlie sums or ba- 
lances chargeable to him. But if he has made no profit Cas ti| 
PocockoT. Reddington ) and has been guilty of the same m isfea- 
sance, he is chargeable witli what the court considers might rea- 
sonably have been made, viz. interest at $ per cent* upon the 
amount received by or chargeable to him. That misconduct may 
.lead the court to charge 5 per cent, even in a case of mere deten- 
tion ; but this is upon the fact that by such misconduct, that 
rate of gain has been actually lost to the estate ; not upon a 
Hart uVeT, Supposition, however probable, that as much might have been 
^' gained. And lastly, that a case may be so drcumstaticed of 

such gross violation in an executor of duty imposed upon hia( 
by the Will, as to lead the court to allow compound interest ; 
but it is singular, that in the whole range of English decisions 
upon the unwarrantable conduct of executors in all varieties^ 
there is but a solitary case giving compound interest, and that 
placed by the court upon the peculiarity of the trust. 

Such are the English rules ujion this subject. Our court 
Iras gone one step further. 
r/*^«io " '" SdiieffUn v. Stewart the bifl w&s by an administrator 

to settle the estate, to account, and to pay over the balance. 
It appeared on the report, that he had mixed the monies of the 
estate with his own private property, and had cmplojed them 
in his trade. The Mastcrcharged compound fnter^st : An 
exception was taken, which the Chancellor overruled. Ho 
states that the allowance of compound interest is often essential 
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to cari'y into complete eflTect the principle of the court, that no 
profit or gain shall be derived to tlie trustee from his use of tho 
trust funds* That there were cases, in ^v!lich, in order to 
reach the profit when it is not otherwise ascertained, thejr 
adopt liie very rule of computation contained in the rejiort. He 
cites Foster v. Foster, Raphael v. Boehm, and Dornford y. Dorvr 
ford. 

The Chancellor then makes a statement, to shew the great 
profit which thcT executor would have gained by charging sim- 
ple interest only. In July 1805, he had on hand g3d,000. « 
If he received by July t806 the simple interest only 22310, 
be would have the use of it for 9 yeara (the time of taking the 
account) free of interest. The next year he received another 
year's interest, and would then have on hand |g4620 for eight 
years for his own use^ and so on. 

Lord Eldon in Raphael v. Boehm, makes a similar statement. 
The Chancellor further shews, that by the civil law there 
inas an increase of interest for the conversion of money to the 
Tvtor^s own use.'* 

It is to be observed, that the three cases of Mwton v. Ben," 
netif Foster v. Foster, and Doruford w Bornford, which the 
Chancellor inclines to think were cases of compound interest, 
vrere clearly not so, as appears by the statement of the Vice 
Chancellor in Tebbs v. Carpenter. 

In Manning v. Manning, the executors admitted they i^?5j*' ^' 
bad applied the money to their own use, simple interest 
jalone was charged. The point however does not seem to 
have been much litigated. 

It is of great importance that precision in the rules of 
the court upon this subject should be attained. 

I conclude from the authonties, that in cases of employ- 
ment, tlie question always is, what prafits has the party 
made. 

If the executor has invested the estate in a particular 
speculation or concern, the party may trace out the profit 
made by the employment and have the whole benefit to him* 
self. In such a case as long as the fund continued in ope- 
ration, by revesting returns, r.o interest could be allowed, 
because the profits wotild be in lieu of it. If the speculation 
was wound up before the account was taken, the aggregate 
sum of the original fund, and tlie profits accrued, would be 
chargeable ; and then the question would be whether inter- 
est should be chargeable on the original capital only or on 
that aggregate sura. From Piety v. Siace, it would seem, 
interest would bo given upon the whole, which would be 

14 
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aotnetliing like compounding^ as interest would be givm np^ 
on the produce as veil as the principal. 

If the gain was admitted to be equal to compound interest, 
that must be accounted for, and where there has been confes- 
sedly some profit, which is not ascertained, or would be verj. 
difficult to ascertain, our court, as before shewn, has inclined 
to allow compound interest. But if the accounting party was 
to shew that the profits of the trade did not amount to that, it 
would not be possible for the court, I conceive to grant it, 
particularly under Treioes v. Townsend* It is true Lord Thur- 
low^s principle in that case is varied, and the English court 
would not now admit the defendant to shew a gain less than 
M per cent. Foccke t. Beddington gave 5 per cent, upon the 
Talue of the fund where the whole was lost, of course not less 
than that would be given, although the speculation yielded less 
than 5 per cent. ; but then it is upon tlie original principal 
merely. This addition of one )ier cent, the court seems to 
have considered as a sufficient punishment upon the executor 
for his misfeasance in the naked case of employment in trade 
where there, have been no pi*ofits, and as a reasonable sui^io- 
sition of profits where they are not got at. 

The ^atement of the Chancellor Kent and Lord Elden is 
undoubtedly correct, admitting the Executor to have uninter- 
ruptedly made his interest upon the yearly amount received by 
bim, for interest. But the principle of the English court 
certainly is not, that in order to reach unknown profits, it will 
suppose as a general rule, that they are equal to compound 
interest upon the sum employed. But the principle is that 
the actual profits shall be accounted for, which may be to that 
amount or less. And that if the party does not choose to go for 
tfaem^ or cannot trace thcrn^ he can have but Jive per cent, up- 
on the original sums chargeable. 

It may be useful to make some statements to shew the effect 
of charging compound interest. 

Compound interest at 7 per cent, will double a sum in tea 
years and about ninety days. The gain beyond simple in-> 
terest by compound on 8 100 at 7 percent, will be in five 
years S5,d4 averaging j5l,09 per year. In ten years the 
gain Is Ss6,e6 averaging 02,66 per year. 

In fifteen years it isS70,81, averaging SS4, 7 12. And in 
twenty years gl46,81 averaging gr,34.— A scale of the 
gain for each of twenty years and the average per year is giv- 
en Appendix, No. S6. 

From these statements it is apparent, tliat when the court 
charges a party with compound interest as an equivalent for 
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profite of tnide, if the period of charging is five years, it ae- 
somes those profits to be on an average 88»05 per cent, pep 
annnm on the capital. If for ten years it assumes them to be 
S9«66 per cent. If for fifteen years Sll^ri and if for 
twenty years 8l4,SS. This shews that the time of the em« 
ployment becomes of great importance in a question of charg- 
ing compound interest against an executor. This is done upoa 
the supposition of so much being made by employment in his 
trade. Now if from the length of time for which compound 
interest runs, it is unreasonable to presume such large profits 
have been made, he should not be charged. 

I do not think that for the period of ten years the rule of 
SchieffUnv. Stewart, would be 'improper; with this important 
provision however that the executor may always be at liberty 
to shew that less has been actually made. Our rule would 
then charge him upon the presumption that his trade yielded 
S9.^6 per cent, per annum, upon the capital on hand at the 
commencement of the time, which would be S^^ 6 6 percent, 
beyond ordinary interest. 

The English rule gives one per rent, more in a similar case» 
and the difierence between us would be in the increase of fj^X, 
66 per cent. This would be the highest rate of profit sop- 
posed being upon the sum on hand at the commencement ; and 
upon each subsequent sum received, the rate of profit would be 
presumed according to the year in which it was received. 
The scale before referred to shews such rate^ 

There is another consideration of importance. It will occur in <, . 
a large class of accounts, that the mode of stating by giving in- dis, No. 3i 
terest upon each sum from the moment it is charged will make ^°^ ^ 
the amount against the accounting party greater than by com- 
pounding interest at the end of each year— that is, by car<» 
rying the interest upon the balance found at the beginning of a 
year into the balance struck at its close^ and computing inter- 
est for the next year upon the whole ; no inlerest^being Comput- 
ed upon the sums when received. 

Now it is clear that when compound interest is charged* 
that is the only allowable mode of doing it. The decree in 
Baphad v. Soehm gave interest upon sums from the time of 
reception, and then half yearly rests for the purpose of com- 
pounding. It is in the former as well as the Tatter particu- 
lar, that Lord Elden censui*es the decree, stating it was 
peculiar in these points, and was expressed in terms, which he 
hoped would never be found in a decree again. 

By this recognized mode of the court, the balance due at the 
end of a given year^ composed of principal and interest, yields^ 
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interest tbrough the subsequent year ; but no interest is sHow* 
ed upon any sum received in the course of sucli year from its 
reception to tlie close of the year. If therefore the whole com- 
pound ^ interest does not amount to the whole intermediate 
interest from the time of reception, till the annual balance is 
struck, tlie accounting fiarty gains by compounding,, and if the 
account is for a small number of. years, or the balances at the 
outset small, it may often occur that this will be the case. In 
the statement of Lord Elden, and Chai)cellor Kent, it i^ as* 
sumed that the interest is not received until the close of the 
year, and therefore they say, as it then began to yield interest^ 
interest shall . be charged upon it^ that is, it sball be com- 
pounded. 

An executor will be charged interest, for not putting out 
balances, . unless it is necessary he should retain them for the 
. purp«)ses of the estate. 
4^* ^* ^ " *» franklin v. Firth, Lord Tborlow said, that if the mo* 
aey was kept to answer the exigencies of the testator's afiairs, 
it would be an excuse for not paying it over ; but .outstanding 
demands even on probable grounds, were no reason why tbe 
executors should not lay their testators' money out.^ 
2Cox>sCa.. " In Forbes v. Boss, he said, that^he question whether an 
^ executor should be charged with intei^t on the assets retained 

iirhls hands turns on this, whether the fund has been so kept 
for any other purpose than that of discharging the growing 
claims upon it. It frequently may be necessary for the exec- 
utor to keep large sums in hand, especially during the Jrat 
year, in which case, such necessity is so fully acknowledged, 
that according to the constant course of the court, the fund is 
riOt considered as distributable until after that time.'' 
1 Mad. Rep. *» ^^*« V. Carpenter, the Vice Chancellor said,-^<'That tlie 
290, argument that it was necessary for the executors to keep the 

balance which they had in 1797, to answer the contingencies 
of the next year, would have had weight, if in fact it was nec- 
essary, and there were pressing demands which required it j— 
but the current receipts were greatly more than sufficient to 
answer the current payments, and no evidence was adduced 
to shew there was any necessity for keeping^ that balance in 
their hands. The same remark applies as to the subsequent 
balances in the succeeding years." 

433'' uvl- J'^^ain'^S »«n«y at a Bankers to the executor's credit is 
1*7, 68, ** considered equivalent taan employiqent in trade, 
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Where stock bks been sold out, the imrty is entitled to have ^ "^^My, 794- 
it replaced and charge the dividends^ or to take the produce of * 

the sale with interests 

5th. OP COMPOUND INTEREST. . 

The general role of the court is not to allow compound in- 
terest. 

^^ Solicitor General applied for interest upon interest. Lord Wariiir «. . 
Thnrlow— -My opinion is in favor of interest upon interest, y^^^/ss. 
because I do not see any reason, if a roan does not pay inter- 1790. 
est when he ought, why he should not pay interest for that al- |5^ijJJ^^V. ' 
so. But 1 have found the court in a constant habit of think- Higiord. 
ing the contrary ; and I must overturn all the proceedings of 
the court, if I give it.'' 

The general rule was here fully recognized— '^ Except ^***?j.^^ ^^' 
(says the Chancellor) in some special cases, interest upon in- jackson, i 
terest is not allowed, and the uniform course of the decisions Johnt. Cb. C^ 
is against it, as being a hard and oppressive exaction, and tend- 
ing to usury;*' 

Where a mortage contained a covenant, that if the inter- Case of Sir 
est was not paid punctually, it should from tliat time be turned Meen%tted 
into principal and bear interest. Lord Chancellor Harcourt i Atk. S04, 
relieved the mortgagors against the covenant as unjust and ^°^p. t^V 
oppressive. And the general rule is stated in Fonhlanqtu^s 40. So also o 
treatise on Equity. l^^^^l ^• 

** The mortgagiee was in possession. The profits did not p,^tor v. 
answer the interest. The arrears of interest were not* allowed Cooper, Free. 

to carry intei-est.** , i70o!*^' 

. This, which is settled law, was decided otherwise in earlier 
cases, and is stated as an exception to the general rule by Fon- 
blanque,yol. 2. page4S5. In 1674, Lord Keeper Finch de- i Ch.Caso, 
dared that it should be a rule, that a mortgagee, whose mort- ^^* * 

gage was forfeited should have interest for his interest. It Aahenhvrst e. 
appears fo be the 4|pil law of the English Chancery, notwith- ^0^*1745*^' 
standing th^ contradictory decisions of former times, that the and'sRep! 
assignee of a mortgage is not entitled to interest upon interest ^^* ^' 
paid by him, unless it be assigned with the consent of the bfanqe, sd, 
mortgagor. 437, 438. 

The decisions upon this point are reviewed in this case. state of Con- 

The doctrine began in Smith v. Pemberton. ( 1 Ch. Cases ^^^^^ \' 
67 • 17 Ch. fid) and was in various cases confirmed, and in John. c!c. 
others denied. ** It may be considered, (says Chancellor 1^* 
Kent) as a doubtful question on the ground of these ancient 
autliorities/' 
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1804. Lord In Chambers v. Ooodvrin, 9 Vesey, 264, Lord Chancellor 
^^^'^' Mid,— •^ It was settledr that if an assignment of a mortgago 
18 tak:en without the intervention of the mortgagor, whatever 
the assignee pays, he can claim nothing under the assignment, 
but what is actually due between the mortgagor and mortga* 
gee : and I think that rightly settled/' 
•See Powei '^^^^ general rule admits of distinction upon particular cir- 
on mortgaitBi, cumstances. An exception was admitted in the case, Jishtn- 
^^' hurst V. JameSf where the assignee of two prior judgments was 

allowed interest upon principal and interest paid by him, hav- 
ing taken an assignment of all incumbrances by coasent of the 
parties entitled to the estate. The plaintiff mortgagee request- 
ed the defendant to take in the judgments. 

There zve some exceptions to this general rule of the court 
1. When upon a stated account including interest, inter- 
State of Con-cst is allowed. 

necticut «. << There are cases in which interest is considered as changed 
Jackfon. .^^^ principal, and permitted to carry interest ; as when a set- 
tlement of accounts takes place after interest has become due, 
or an agreement is then made that the interest then due ^all 
carry interest,, and where the principal and interest are com- 
puted in a Master's report, and the same confirmed." 
Brown v. ** 'I^ Mortgagee sent in this case an account computing 

Barkham, interest to the moi*tgagor ; who signed the account thus allow- 
653. "' ^"S ^h^ computation. 

1720. I question whether this will make the interest principal, be- 

Lord Par cr. ^^^^^ j^ j^^g ^^^ ^f j^^jf gjj^^ j^^y agreement or intent to alter 

the nature of that part of the ddbtf or turn it into principal. 

I conceive to make interest on a mortgage principal, it is req* 

uisite there should be a writing signed by the parties.'' 
Chofterfield ^^ The heir of the mortgagor was an infant ; his subsistence 
V. Cromwell, ^^g derived from the rents.-— The interest being in arrear, 
abrisT. tlie mortgagee threatened to enter unless his interest might be 
1699. made principal ; upon which the mother of the heir, with the 

privity of relations stated an account, and the infant. heir sign- 
Somen, s"' ed it. The Lord Chancellor allowed interest upon the account, 
Vernon, 365. and the rather in this case he said, because it was for the in* 
Ld. Keeper f&nt's benefit, who without thisjagreement, would have been Aes^ 
Wright, titute of subsistence.'^ 

cited iif^'^ It was not the signing the account, but the agreement which 
Schiefflin, v. was the ground of the charge of interest. 
J^r."\'c. '" *^® decree in 19iamhiU v. Evans, the Master was direct- 
? Atic. 331.' ed, in stating the account upon the mprtgage, ** to add the 
interest to the principal wherever he should find ai| agreement 
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in 'Uniting between the parties, tbat interest then due should be 
8o converted/* 

The decree in llie case of Barrumv v. Rhinelander directed, ^» ^'^'x* 2®. 
** That tite defendant be credited M^ith all monies loaned by ^^ ' 
liiru to the bankrupt, with interest from the time tlie monies 
were received or paid on account of the bankrupt, down to the 
taking the account, and that the Master make rests therein at 
such tinics, as it shall appear that the parties Hijuidated their 
accounts, and agreed tliat the interest then due should 6e ^um- 
ed into principal, atid that such interest should thereafter he 
oonsidered as principal.*' 

In Claucarty v. LatotichCf the Uankers had been in the cus- 1 Ball & 
torn of rendering accounts yearly in which principal and in- ^«*^*y> ^» 
terest were stated, a balance struck* and the consolidated sum 
formed the first item of the next year's account. Lord Manners 
said that from the acquiescence of Mr. ConoUy iie ought to 
presume an agreement at tlie end of every year, that the inter- 
est then due should become principal and carry interest, which ^ y^^. <I28% 
according to ex-parte Sevan, this court will admit of. 

From the language of the Loi*ds commissioners in Morgan v. 
Mather, (2 Yesey, Jun. 1 9.) it may be inferred that compound 
interest would be allowed u^ion the mere ground of usage of 
the trade. But Ihey rely upon Lord Thurlow's opinion and 
decision in Hdnkey's case, which will be found contrary to such 3 Bro, C. C. 
a doctrine. He in that case, and in Ex-parte Champion also, ^^' 
puts it upon the ground of an implied contract between the par- 435, Belt's 
ties proven by acquiescence in^ accounts before furnished, in ^- note. 
^bich interest had been so chai'ged. 

£• Interest is allowed upon the anftouut reported by a Mas- 
ter due on a mortgage. *• The mortgagee by getting reports R"*^*^*'' ^ 
of the money due might make his interest principal, (as it 1 kw.Tss. 
must be after the report confirmed.'^ 17^^' 

There is a similar dictum in Bacon v. Clerk. Chan. ^ 

'^ It is true a Master's report computing interest, makes tbat ibid. 480. 
interest principal, and to carry interest, for a report is a judg- Brown ». '* 
mentof the court, and appoints a day for the payment, carry- Barkham, 1 
ing on interest to that day, and the party's disobedience to ^'^^]^, 
tlie court, in not complying with the time of payment, ought Parker, 
to subject him to interest.'' ^^^ 

" It is certainly the strict rule of the court, that where Bickham r. 
mortgagor comes to redeem, and mortgagee to foreclose, and Cross, 2 
afterwards there is a report computing what is due for princi- ^Jlll^)^^^^, 
pal, interest and costs, all that is considered as one accumu- wicke. 
lated, consolidated sum ; and if the time is enlarged, and it 
goes back to the Master to compute subsequent interest and 
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costs, the Master reports subsequent interest on the whole 
sum." And see 1 Vesey, Sen. 696. Jistley v. Fowls. 

In Bickham v. Crass, the Chancellor said, *^ there was no 
instance of the courts computing interest on costs found by a 
report, except as' to a mortgage, but afterwards directed the 
computation to be made**' 

In England interest is only allowed from the otm/irmation ^ 
the report. '' On equity reserved, the court ordered interest 
to the defendants open the amount reported, from the time of 
confirming the report, and not before ; for that until then^ it 
was no liquidated sum." See also Ketty v. Ld. BdUnv, 1 
Bro. P. Cases, 202, and above 1 P. W. 45S» 

But our rule is wholly different. All our decrees direct 
interest to be allowed upon the sum reported due, from the 
date of the report. 

Even if the report be confirmed, and the bill is for a sale^ 
and not to foreclose, and there are otiier creditors before the 
court, claimants upon the fund, it seems interest will not be 
allowed upon interest, in England. 

** The bill was by the mortgagee and other creditors, (by 
bond) for a sale of the mortgaged premises, against the heir at 
law of mortgagors. The Master i*eported a sum due for prin- 
cipal and interest, and the report was confirmed. 

There was not near enough arising from the sale to pay the 
mortgagee and the other creditors. 

On motion for interest upon the sum reported due to mort- 
gagee : 

Lord Chancellor said ** The case differs from the common one 
of a foreclosure, and it would be rather too much to give such 
an advantage to the mortgagee over the rest of the creditors, 
especially as the mortgage carries 5 per cent. His Lordship 
proposed that the amount reported should only carry 4 per 
cent, from the confirmation which was agreed to." 

Infant defendants against whom a report including interest 
is confirmed^ it seems do not pay interest. 

^' Bill that an infant might redeem, or be foreclosed. — Ac- 
count decreed, and infant to pay the amount reported, unless 
cause shewn within six months from his coming of age. Re- 
port, &c. confirmation. 

On a subsequent order to compute interest from the report, 
the Lord Keeper doubted whether interest should be allowed 
for the interest." And see the doctrine commented upon and 
supported in Powell on Mortgages, page S90. Here again 
the course of our court has been diflbient. But if an account 
is taken and repoit made in a cause in which an infant is 
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plaintiffs as to redceiiif tl»o sum will bear Interest from the foot Badham ». 
of theaccount> ^hen conBrined^ giving the minor thp right infM^*^ 
only to surcharge and falsify. 4 Br. p. c* 

It must be observed, that the general rule of giving interest ciliize v. 
upon a sum reported due, interest* as well as principal applies Hunter, 
only to mortgages.' 2Ves6y,Juii. 

In Bickham v. CrosSf Lord Hardwicke recognizes this as ^ Vescy, Sca- 
the general rule of the courts especially In cases of an account 470; and sup- 
and performance of a trust decreed. In such a case the fur- P^*"^***^** 
tfaer interest is computed only on/the original principal, not on 
the consolidated sum. It is true in that casc^ he allowed the 
subsequent computation upon the principal sum that bore 5 per 
cent, at 5 per cent, and upon the interest jj^pSMMt due at 4 per 
cent. Lord Loughborough in Creu%t v. Hunttr, speaks of this 
decree, (which at first he thought singular) as sound and con-: 
sistent with the general principle, u[)on the peculiar circum- 
stances of the casc> the interest having become a substantial 
debt Trom Bickham the son. In Creux>e v. Hunter however the Sf«*be role 

cifiSirlv re* 

rule is explicity and positively declared. Subsequent interest, coenized also 
except in cases of mortgages, is carried in upon the original m Turner r. 
principal only, from confirmation of the report. jac. and 

S. It has been laid down in a case that a surety paying for Walk. 39. 
his principal, is entitled to interest upon interest. 

** Bridgman Lord Keeper, and Grimston Master of the rolb 
declared it as a rule and course of the court on reference to a Mosiey v. 
Master to state an account upon a mortgage, that all money £iwing, 
paid as surety shall be reckoned as principal money from the ^* 
time of payment, and interest to bo allowed according." But 
this rule, if at all the law of the court,, is confined to mortga*^ 
ges. 

*' Rigby and Powel were bound in a joint bond ; — Rigby cxe^ 1^.^^,^ ^^ 
cuted a counter bond to Powell with interest, conditioned to McNamara, 
save him harmless from all charges, damages, «c. on account „ 435, 
of the non-payment of the joint bond and interest. 

Powell's Executors paid a large sum for principal and in-^ 
terest on the joint bond. In a suit for the administration qf 
Rigbjf^s estate, the Master allowed the sums paid for principal 
with interest upon them, and also tlioso paid for interest, but 
refused interest on the interest, and upon exceptions Lord Thur« 
low clearly confirmed his decision.'* 

By tlie rule of the civil law, interest upon interest is ajlow* Domat. 
«d to a surety who has paid the debt. ^?W *. 

* _ Tit. 4. Seet. 

1 5 24. 
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eUi. INTEREST IN RELATION TO THE NATURE 

OF THE DEBT. 

It is a general rule of the English Chancery that simple 
contract debts do not carry interest. 

And their nature is not changed by a report so as to carry . 
. interest. 

The following case is rery instructive on this subject. 

** The Lords Comniissionera in this case had made an or- 
der directing the Master to compute interest on the sums re- 
ported duo for annuities and legacies^ fi-om the confirmation of 
the report. There having been delay, a petition was pi*esent- 
ed to reverse this order. Lord Rossl^n said^ — That it v^as 
hard a creditor should be kept a moment out of the money 
reported due ; but weighing it upon the point of expediency, 
he doubted whether the practice contended for in support of 
the order would be beneficial ; for if it was understood to be of 
course, that after liquidation of the debt, the accumulated sum 
would carry interest, those w ho ought to be most active in pro- 
secuting the decree would then become more negligent than the 
parties interested in the estate. And though in prosecuting 
it, any one creditor may when he pleases, obtain an order for 
that purpose, the consequence would be that they would lie by, 
tfnd that by the charge of interest, the estate would be ruined. 
I always understood tlie constant course of the court was, 
that debts carrying interest, had interest compute<l on them by 
the rejiort down to actual payment ; but simple contract debts, 
iiot carrying interest, had no interest computed by the Master, 
nor after debts were liquidated by the i-eport, by order, from 
the date of tlie import. The regular course of the court upon 
these decrees which occur daily, is this,— The Master is to com- 
pute interest upon such debts as carry interest, according to 
the rate they carry ,• and fuither directions are reserved. He 
makes a report, and does compute interest according to that 
direction, and states the amount of the simple contract debts ; 
the order is then made, that he shall compute subsequent in- 
terest from the date of his report. Does any one remember 
an instance of the Master upon that, computing interest up- 
on such debts as upon his report, do not carry interest ? It is 
always the course that subsequent interest is computed upon 
those sums, only, upon which he has computed interest up to 
the date of his report. He then cites several cases, and con- 
dudes thus— Having stated these different proceedings, awl 
there being nothing in them that would m arrant the order 
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made by the Lords Connnissioners, or support the idea, that 
debts Qot carrying interest in their nature, arjs from the con- 
firmation of tho reiiort, to carry it ; I cannot give interest, 
because I cannot fuake such an order without bi*eaking in upon 
the general course of the court. Oi*dcr discharged/' 
. In Parker v. Hutchinson, the Master of the Rolls said, be 3Ve«ey, 134- 
had looked into Creuxe v. Hunter and perfectly acceded to it. 

There are some qualifications of the general rule that s)lm<* 
pie contract debts do not carry interest. 

1. Money advanced. 

** The plaintiff a builder agreed to lay out in finishing a T'cheii^T 
house j830U, according to a plan of the defendant, who was Ve8ey,jr. 60. 
to pay all expenditures beyond that sum, and to take a lease, 
ile filed his bill for specific performance, and an account and 
payment of advances beyond the ;6 300. Lord Chancellor said, 
the Master must inquire what money had becn^ expended above 
the sum of j8300, and interest must be given on it, since it 
was laid out. It was objected, that the debt was a mere sim- 
ple contract debt. Lord Chancellor,— Money paid to the work- 
men who were to be paid by the defendant, is money advanced 
for him, and it is the constant practice at Guildhall, either by 
the contract or in damages, to give interest upon every debt 
detained." 

Such is t!ie rule in our common law courts, cash advanced car- GiIyI^s % 
ries interest. But this rule must in equity clearly be understood Caines Reg. 
in reference to a case between debtor and creditor merely. In 
the distribution of an insolvent estate, interest is not allowed, g^^ ^ ^v^^ 

" Clark cj- Plummsr had jointly and severally covenanted i Swanton,' 
to pay an annuity, and executed mutual covenants to pay a ^' 
moiety, and indemnify the other against all damages, actions, 
charges, &c. incurred by tlio non-paymcat of the moiety. On 
a bill for the administration of Clark*s estate, the Master re- 
ported jgL^OO due to Plninmcr for payments made by hi^n on 
account of Clark's moiety. On tlie import, a petition was 
presented for. an allowiincc of interest on tlie payments.** 

Mister of the Rolls — Tlie question is, wliether under tlie 
terms of thin covenant of indemnity, the |)etitioner is entitled 
to interest on the sums advanced by hiin in discharge of the 
mViety of the annuity payable by the intestate ; not wlK*t]ier in- 
terest might have b^cn given by a jury (in the form of dama- 
ges) or by the court, but whether it can be allowed by the 
Manter in the distribution of an insolvent's entate. It is cleai:> 
by the course of practice, that the Master has no such, author- 



116 OFFICE AND DUTIES 

ity. He is to compute interest on debts which carry interest* 
but he cannot allow it in the shape of damages. ' The case of 
a promissory note is a solitary exception, and as it seems, 
of recent introduction. He cites some cases as to the rale at 
law, 1 Campb. 50. 2 Campb. 421. 12. East, 419. He 
also cites Bigby v. M*J>ramaraf 2 Cox. 415. and adds, — Upon 
these authorities it is extreniely clear tiiat the Master was right 
in refusing interest.** 

2. On notes or other written instruments, fixing a certain 
time of payment^ or on demand. 

Parker f. a Interest was claimed upon the balance of purchasemoney^ 

3 ye867,*i34. payable by instalments according to a written instrument, and 

1796. • in which default iiad been made. 

^uitor of (he Yj^^ Master of the Rolls said,— It was the practice of Nisi 
Prius to direct the jury to give interest in cases of promissory 
notes payable at a day certain, or in such a case of a written 
undertaking, not to leave it to mere damages. I cannot con- 
ceive that this court has ever reftised to calculate interest upon 

tytujtlSf. debts, that in their nature carry interest. I have looked into 
Crewic y. Hunter f and perfectly accede to it. It is not allow- 
lowed upon notes payable at a day uncertain, or for mere shop 
debts, interest was given.*' 

Upton V. ^' The question in this case was upon a promissory note $ 

s^a^'Soi* ^^ ^^^^ ^^ ^^^ administering assests. Master of the rolls said, 
1801. ' ' •^--Nothing is more clear than that, where there rs a written 
instrunxeht promising to pay at a given day, interest is given 
at law by way of damages, or where it is payable on domandji 
from the day of demand. It would be ridipulqus to have a 
different rule in this court." 

^' The Master of the BoUs said, — I had always taken it to 
Lowndes V. be clear, that wherever there is a written contract for a sum 
V^^er'^s?^ of money, payable upon demand, or upon a day certain, inter* 
est is payable from the time of* the demand made, or from Ihe 
fixed period of payment ; and there is no difference, whether that 
contract is contained in a promissory note, or any other in- 
strument. It would be very inconrenient that a different 
rule should prevail at law and in equity with regard to that 
question. Interest was given. ^ 



f% 



d. Stated accounts. 

Lord Hardwicke said, that the balance of a stated account 
Barweii v. should carry interest ; that it will do so between merchants*- 
Ve^y^'sen. »<^»nts, of which many instances.*' 
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It must however be a settlement between the parties. *^ The Boddam ». 
accounts, between the parties had been settled in India, by a c^Rfsfifu^s 
third person, and theqaestion wa3 as to the allowance of inter- Edit, 
est upon the balance. 

Lord Thurlow, — ^The cases cited apply only where there are Tr. jlq. Lib. 
aceoants regularly stated between the parties, in which case ^- ^' i* "- 4* 
there is an implied contract on the part of the debtor to pay ; 
and all contracts to pay, undoubtedly, give a right to interest 
from tlie time when the principal ought to be paid. But this 
is not so here. It is true, the sum claimed does, in fact, ap* 
pear to be due, on balance, at the close of the account ; but 
there was no settlement' or acknowledgment by the debtor, 
Vhicb raises a contract to pay, and which is the only ground 
upon which interest is given, (l Wms. 653.) For, accor- 
ding to the argument of the exceptant, that whatever appears 
in fact to be due on the balance of an account shall carry in- 
terest, the rule most go to every debt for goods sold and deliv- 
ered, which certainly is not the law of this country.'' 

/* So in lAotard v. Graves, J. Spencer says,— If an account ^^^. 
be transmitted by a^W^itor, and acquiesced in, or assented ^34. 
to by his debtor, it becomes thereby liquidated^ and Interest is 
allowable. 

4. As to interest by usage of trade. 

In our common law courts it is stated to be the rule. —That J ^*'J?J?]* 

lv6D S34* 

by the usage of a particular trade interest may bo allowed. 
If it is customary to allow it after^a specific time, and that 
custom Is generally understood, it may be given. 

But in equity Lord Thurlow has held a contrary, doctrine. 
'^ One ground taken in this case for tlte alio w|incc of inter- Roddamv. 
est was, that it was always given in such cases by the custom ^ Br^c R. S» 
of India. Lord Thurlow said, — ^Then, as to the custom of the 
country, oven if it do(5s exist to the extent laid down by the 
affidavits I cannot think I can apply it here. I am to say that, 
although tlie general rule of law is otherwise, yet, by reason of 
this custom, interest is to run on a debt not carrying interest 
in this country, because the original transaction was in India. 
I cannot admit such a custom to control the clear law of this 

country." 

Again, — In Ex-parie Championf lie said, — ** That where 3 Br. C. R. 
there had been a course of dealing as here, by which interest p^^,°'£^*. 
was always charged and allowed from a certain period, tliat sir. J. 
was evidence of a contract a priori, to pay interest, not on the ^3*^^°" J^^ 
ground of any custom or usage of trade, which bethought could case. 
not in such cases alter tlie law of theland^ whicli allowed no 



118 



OFFICE AND DUTIES 



3 Br. C. C. 

oOd* 

Belt^s Ed. 
Sir. J. 
Simeon^s 
note* 



Barnard. 
Rep. 229. 
Mich» 1740. 



1 Br. Ch. 
Rep«41. 



Cited 2 Ve- 
tejf Jr. 168. 



interest on simple contract, but merely as evidence of the 
agreement in the particular case." 

" So also in Ex-parte Htrnkey, it is stated, that he coofimied 
the doctrine held in Ex^parte Champion, saying also, that the 
alleged custom of merchants he did not understand ; nor did 
he decide upon any such thing ; but upon the implied contract 
between the parties in that particular case." 

It may be suggested whether the inile that simple contract 
debts do not bear interest prevails, where the fund for pay- 
ment is personal assets merely. 

But it is clearly of a more general application, as aj^ars 
from its prevailing at law. 

It is true, that in a case in Bamardiston^s Reports, Xoyd 
T. WiUiains, it is saidy-— ^^ >yhere a party prays his satisfaction 
of a simple contract debt merely out of personal assets, a court 
of equity will of course direct the debt to be paid with interest 
to be computed from one year after the testator's death." 

But there is not a trace of such a distinction in the subse- 
quent cases. Lord Tburlow in Shirl^ and Ferrers, sayai, 
** He could not see how it depended upon the nature of the 
fund. The whole practice of the court was uniform, that 
creditors should be paid interest according to the nature of 
their debts." 

'^ So in the case of the Society for propogaiing the Gospel v. 
Jackson, the fund was plainly personal assets only. In 
that case several legacies were given, and three annuities for 
life, and the residue of tfie personal estate was given to tlie so- 
ciety. An account was decreed. The report stated so much 
to be due for annuities* and so much for simple contract debts, 
and the balance. In this case also it was a productive fund. 
On farther directions, the Chancellor directed the Master to 
compute subsequent costs, but without interest, the debts be- 
ing simple contract." 

It is now fully settled in England, that the creation of a 
trust for payment of all debts, or charging all the debts upon 
the whole estate will not make simple contract debts to bear 
interest. See 1 Rep. in Ch. Earl of Bath v. Earl of Bradford 
2 Vescy, Sen. 588. BarweU v. Parker, Ibid. 364. ShirUff 
V. Lord Ferrers. 1 Br. Ch. Rep. 41. 
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rth. OF INTEREST BEYOND THE 'PENALTY OF 

A BOI^D. 

There perhaps is not a rule more Fully settled in the En- 
glish courts of equity^ than that the interest shall not be calcu- 
lated beyond the penalty of a bond, in administering assets* 
In fact there is but one case against it^ decided by Mr. J. Bul- 
ler sitting for the Lord Chancellor. His decision was over- 
ruled by Lord Thurlow. Tew v. Earl of Winterton, S Br. 
Ch. Rep. 4d9. Knight v* Maclean, Ibid. 495. Bromley v^ 
Goodere, 1 Atk. T5. Sharpe v. Earl of Scarborough, S Yesey, 
Jr. 557. MaciL worth v. Thomas, 5 Yesey, S29. Clarke f. 
Seton, 6 Yesey, 414. i Ball and Beatty, 311. and Loyd v. 
Hatchett, 2 Anstrutber, 525. See particularly Clarke v. 
Seton. 

The court seem however to admit a distinction where the ^ower^tP. 
debtor comes for relief, as to redeem. And in the following 
case another important distinction is taken, where the bond 
is accompanied with a mortgage. ** This is an important Clarke v, 
case, as in my opinion it authorizes th6 master to compute be- ^^^'^7'"^^. 
yond tlie penalty wherever a mortgage is in suit, though given sey,^ Jr. 107. 
with a bond. 

** Estates had been conveyed to trustees to secure the pay- 
ment of bonds in which the grantor was surety. One of the 
bonds was given on the same day as the date of the deed. 
The Master refused to go beyond the penalties. On excep- 
tions, the Master of the rolls said, — In this case, the creditor 
has two securities : One by bond, the other by mortgage. If 
he sues upon the /or mer, he cannot have interest beyond the pen- 
alty ; but the mortgage is to secure payment, not of the 
hondf but of the sum for which the bond was given, together 
with' all interest that may grow due thereon. The same sum 
is therefore differently secured by different instruments, by a 
penalty f and by a specific lien. The creditor may resort to ci- 
ther, and if he resort to the mortgage, the penalty is out of 
the question. The mortgnge is not for that. The penalty is 
not alluded to in the mortgage. Exception allowed." 

The supreme court of our state allows interest beyond the Smedei «u 
penalty. Kent, Chief Justice.—** Upon a review of all the Ho^ghtaiiing, 
decisions upon this subject, the court think this nile ought to r. 49°^'' 
be adopted, that interest is recoverable beyond the penalty of a 
bond ; hut the recovery should depend upon principles of law, 
Mt be left to a jury. 
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There is however a great difference Mbcre the case is be- 
tween the parties &nd the extra interest is given in the nature 
of damages^ and when there is a contest of creditors, in the 
distribution of an insolvent estate. 

8th. INTEREST IS NOT ALLOWED' ON JUDG- 

MENTS IN ENGLAND. 

I presume the course is^ for the Master to compute it upon 
the original debt, if that carried interest, without regard to the 
judgment. 
Viner^g Ab. It is said indeed in Parker v. Harvey^ that judgment debts 

IB iV' ^ carry interest. But in Deschampes v. Vanneckf Lord Rossi jn 
Jun. 716. ' said, — ** He had a clear opinion upon the question when it was 
argued, but he had made inquiry and found tliere was no dif- 
ference in the practice in the Master's Office, and that all the 
Creuze i-. Masters allow no intei*est on the judgment. Probably this rule 
2 Vesey, Jun. ^as founded upon that at law, by wliich no interest was giren^ 
n^' ^^^^*' ^'^^"S^ ^ ^''^'^ ^^'^ might be brought for it. As a statute of our 
1 iUt. Laws, ^^^te has now permitted interest to be computed upon a judg* 
606. roent and levied by execution, the Master may now allow it 

with us, and it is the uniform practice to do so. 

9th. OF THE RATE OF INTEREST AS REGULAT- 

ED BY PLACE. 

eir John ** The defendant gave his bond to the plaintiff, made in Eng- 

SrfRlSe-*^' land, and transmitted to Ireland. The money was te he 
la^^i P^id ^ tlie last cofuniry^ by returning three fourths of the fees 

1700^^' *^^" vvhich plaintiff should receive as deputy receiver of the defen- 
dant. The Lord Keeper was of opinion it should carry Irish 
interest.*' 
Ekint ». ** The plaintiff was owner of a ship. The master and the 

^8t India agent of the company colluded for a sale. The owner brought 
1717. \vl ')'s bill for an account of ship and cargo. Upon equity re- 
Wms. 398. served, on a question of interest. Lord Chancellor said, — If 
a man has my money by way of loan, be ought to pay inter- 
est ; if he detains my money wrongfully be ought a fortiori to 
answer interest : And it is still stronger, where by wrong, one 
itdits my money from me. This being transsicted in the In- 
dies, where the agent must be presumed to have made the com" 
mon advantage ih^t money yields tliere, the company must an* 
8\ver the interest of tliat country,'* 

Decree affirmed by House of Lords. 2 Br. P. C« 72. 
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** Th6 debt was contracted in England, but a bond taken Connor v. 
for it in Ireland. Earl of BeU%, 

Lord Chnncelior, — It is insisted the bond ought to carry 38s^ * 174%, 
English intei*est, and if it had been a simple contract debt on- 
ly, I should have been of opinion it ought, and the variation of 
place would have made no diflereucc. But when the security 
is given upon an estatu in Ireland, it must be considered as re- * 

ferrabie to the place where it is made/' 

** The general nilc is, that contracts are to be adjudged FoaWanqu^ , 
according to the law of tlie place where such contracts are ** ^^' 
made, and therefore interest o^ such place must be paid ; not j^.^ 
of that where it is sued for/' 

But a party is considered as contracting in that country 4n Huber Pi*, 
which lie undertakes to pay. lectionei^.l* 

Tit* 3 Saa ft 

" In Stapleton v. Conway, Lord Hardwicke said, that if Burr, iorr' 
a contract is made in England for the mortage of a planta- 3 ^.tk. 7$7. 
tion in the West Indies, no. more than legal interest shall be 
paid upon such mortgage, and if there is a covenant in the 
mortgage for' payment of 8 per cent, it should be within the . 
statute of usury ; notwithstanding this is the nile of interest 
where the land lies, 

lOtb. OF INTEREST UPON LEGACIES. 

If the legacy is charged upon a dry reversion, it shall 
carry interest only from a year after the death of the testator i 
that being a convenient time for a sale. 

If a legacy is left payable on a certain day, it carries iii^ | y^^^ 
terest from that day, because it is the duty of the executor to sei. 
tender it. 

Tliero are cases before Lord Hardwiqke upon the point BemarcT 
whether interest at 4 or 5 per cent, shall be paid upon lega- 6 Ve8«7,^639t 
cles ; and prior cases in P. Wms. ; the court attending to the J??h^'*** 
productiveness of ihefnnd, or the contrary. 

But now it is a general role, that where no interest is given 
by the will, except where it is given by way of maintenance^ 
it is only to be allowed at 4 per cent, from the end of the year ; 
though it may appear to have produced in the period at a rate 
of 5 per cent. 

'^ Tlie old authorities say, that if the testator's fund is car- Gibson «. 
rying interest, the legacy shall. But is not that exploded fij"j^v«"y» 
now by every day's practice ? Suppose him to have stock on- Eikoa.. ' 
ly, no other property, yet now no interest is given upon lega-* 
(rfes until the end of a year.'' 

16 
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Wood t. ^* Wherever legacies are given out of personal estate, con- 

13 viTey siting of outstanding securities, those legacies cannot be actu- 

333. ^1^7. ally paid until the money, due upon such securities is actually 

Masterofthe ^^.^. jjut by a rule adopted for general convenience, this 

^''^^"' court holds the personal estate to be reduced into [wssession 

within a year after the death of the testator. Upon that 

ground interest is payable upon legacies from that time, unless 

some other period is fixed by the will." 

" In Wood V. Penoyre, it is said, that in the cases of £n- 
I3^ye8ey, ^^i^^ y. MarMand, and SitweU v. Barnard, it was deter- 
Vea*ey»6, 520. mined, that the reference by the testator to the time at which 
his personal estate should be got in, does not without the most 
plain and distinct indication of his intention, affect the legal 
presumption that the personal estate may be got in within a 
year from the testator's death/^ 
Pearson ». " The rule respecting the payment of legacies out of the 

s^"*2riif P^^^wMrf estate, is taken from the practice in the ecclesiastical 
10. ' ' courts, where a year is given to the executor to collect tlie cf- 

i«02. ^ fects, and he cannot be called upon to pay before. But in 
dale. * *"" the case of legacies charged upon land only, where no day -of 
payment is fixed, interest must be chargeable from the death 
of the testator, or not at all. — Whether the fund bears inter- 
est or not, is totally immaterial in the case of pecuniary lega- 
cies. In case the fund is productive within the twelve months, 
the intermediate profits belong to the residuary legatee.'' 

nth. LIABILITY OF EXECUTORS. 

Upon the subject of charging an executor on the ground 
of his neglecting to call in or secure the monies belonging 
to the estate, the following are the cases. 

1. Neglecting to call in debts out on personal security. 
It appears to be the settled rule of the court, that if the ex- 
ecutor does not use proper diligence to collect a debt due at tlie 
death, and outstanding on (lersonal security merely, he shall be 
answerable, unless he shew that there was no time when he 
could have recovered it. 

^^ Anne Barber made her will in 1765, and appointed the 

Copeiand', defendant executor, giving him an annuity of £t\ for liis trouble 

2B.C.C# in receiving rents of her real estate. In 177Q, the plaintiffs 

^ filed their bill as next of kin, insisting that the annuity had 

turned the executor into a trustee for tlienif as to the surplus* 

It was decided he was such, and an account directed. The 

Master reported in 1783, and charged among other things 

against the defendant, a bond daied tn 1761, given to the tes- 
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tatrix for dS 100. Upon an exception to this, the Chancellor 

directed the Master to enquire whether the executor had taken 

pnjper steps to recover the money, and whether the debt was ^ 

good. Tlie Master reported, that the executor had applied by 

an attorney to the obligor for payment, but had brought w> ac- 

tUnif nor made any other application : and that it did no 

appear whether the bond was recoverable or not. 

The Lord Chancellor ordered, he should be liable^ for this 
^100, as not having been got in, in consequence of his neglect. 
But refused to cliarge him with interest upon tlie monies in hia 
bands.'' 

In Ojt v. JV(5wton, — ^Lord Ca^m/cn seems dissatisfied with 2 Coxes cases 
this case. There the security was a ^Mortgage which proved 
insufficient. Lord Camden said, — ''The default imputed is 
the not catling^in secarities outstanding at the testator*® death. 
Only one case has been cited, Lawson v. Copeland, and even 
there it appears that the Lords Commissioners, and tlie Lord 
Chancellor differed. However, it is an extraordinary case. 
What is the Executor to dal Is he to call in the securities be- 
fore the creditors require payment of their debts ? Must the mo- 
ney lio dead without interest, or must he pat it out on fresh se- 
curities ? On the original securities he had the testator's con- 
fidence for his sanction : but on any new securities it will b^ 
at his own peril. He should not be required to call in the se- 
curities, until creditors call for the payment of their debts, or 
unless he has reason to suspect the solvency of the deb tor*'' 

The testator gave the residue of his estate to the plaintiff Fowel v. 
then an infant. Part of it was ontupon a bond of Pricey as prin- Evans, 5 v»- 
eipal, with Roberts, as surety. Testator died in 1792. In- **^' 
terest was regularly paid to Jiugnst 1795, and in April 1796, 
Price became a bankrvpt. No dividend was received from the 
bankrupt, and the surety abf^eonded. Price stated he had 
heen failing son^e time before the bankruptcy, but paid several 
debts ; and represented titat tliis debt if caited for, woiM 
have been paid* The Master on taking the account charged 
the executors with the bond. 

The Master of the Rolls at the hearing said, he must look 
into Lawson v. Cope/and.— Certainly there was a great dis- 
tinction between executors putting out tlie money themselves, 
and permitting it io remain upon the security the testator had 
chosen. Afterwards in his decision he ss^id, — No man who ev- 
er sat in this court has been more averse than I am to chnrge 
executors who intend fairly to discharge their duty. Witli 
a due attention to these circumstances I have considered this, 
case ; and with all the allowance I «n> desiroiia of making to 
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t}i6 defendants aa executors, I think I should not do justice to 
the plaintiff or the public, if I did not hold theni guilty in this 
instance of very grass neglect^ which must make them liable 
for the loss. I desire to be understood, that debts due upon 
personal seeuriiy are what ei^ecutors, without great reason, 
ought not to })ermit to ren^in longer than is absolutely neces- 
sary. I make allowances however for ignorant people. 
Where infanta are concerned they are not to permit money to 
remain on personal security.'* 
£^(l«t0i V I^rd Eldon,— ^* The principle of the court is, that where a 
8vSlSr'466. a»U is instituted for the administration of the effects of a testa- 
' tor, the executor, if a debtor to the estate, is bound to deal 
with himself exactly as he would with any other debtor^ 
Therefore if money is out on personal security, and much more 
if there is no security, as the court would charge an executor 
for not calling it in, so they would take it from him, who |8 
both executor and debtor." Tbe executor must use ordinary 
diligence to collect debts accruing during his ofltee. 
» ftbbi V. Car- ** The Master had charged the defendants, executors, with 
?^Sud. R6t». aev^i^al arrears of rents accruing from the testator's estate^ 
997. On exceptions the Vice Chancellor said, — With respect to the 

arrears o^rent the question is, whether the executors are to be 
charged with them, or a part of them, and with interest. The 
management of the houses which were old was left to the execi^^ 
tors, and the trust was troublesome and gratuitous. The ea;ecu« 
tors have not produced any evidence in their exculpation. It \s 
possible that there might have been great difficulties in recover- 
ing pai't of the rent, but is therefore the whole amount of tbf 
firrears to be lost to the estate ? the impression on the Mastered 
mind, as appears by his report, was, that by using proper means, 
the whole of the arrears might have been recovei^. Here 
for want of evidence, I cannot say that all this rent could not 
have been recovered-: and I am reluctantly obliged to assume 
that no exculpatory evidence could be produced, and therefore 
they mast be charged with these arrears, interest upontlie ar* 
rears was but faintly pressed for, and ought not to be given, 
Intere<«t was asked for in UirvBon v. Copda^y hut refused. 

2. The second branch of this subject is wbert^i the executors 
liave themselves placed out money on personal security. 

It is clearly settled in England, and is admitted by th^ 
chancellor of our state, tliat tbe executor is responsible in case 
pf insolv^nc^ of the par^, and must be, chftrged if the debt \% 
lost 
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This was held in Terry v. Terry f \?here there was strong ^"c. Ch. 
proof of the ability of the person to whom the money was lent> 
9i the time of the loan, but he was in trade^ and the executor 
was held liable for its loss. 

In the case of Harden v. Parsons, Lord Northington in- lEde^i^s 
fringed upon this rule.—" Money out on mortgage was called ^*'®'» ^^^* 
in» and loaned to one of the executors who gave a bond to the 
others* Be paid the interest for nine years to the parties entifUdm 
Lord Northington said^ — That if the executor had been guilty 
of gross negligence it is as bad in its consequence as frauds 
and is a breach of trust. TTie lending trust money en a note is 
not a breach of trustf without other circumstances crassse neg-^ 
ligen&aBm That in this case however the confirmation was det> 
liberate^ uniform i^nd steady, by all the parties, and they knew 
of the will and its trusts.'^ 

The above dictum of Lord Northington is however clearly 
overruled by subsequent cases. 

** In Adye v. FeuUiteau, the executors had loaned out money ^ coxes, 
in Jamaica at 8 per cent, by which the estate bad been in- cases. 24. 
creased tq the amount of iSSOOO. £l 000, had been loaned on 
personal security and lost. The Master charged them ; an ex* 
ception was overruled* Lord Com. Hotham said,' — ^The court 
will always discourage lending trust money on private secu- 
rity, though larger interest may be gained. It is a species of 
gambling.'' 

<' In Molmes v^ Bring, executors were in like manner charge 2 Coxes 
ed, although the obligors of the bond, principal and surety, <^'®^ ^* 
were in ample circumstances at the time of the loan. Lord 
Kenyon,*— It was never heard of that a trustee could lend in- 
fants' money on private security. This is a rule which should 
be rung in the ears of every person who acts in the character of 
trustee* Account decreed with interest at 4 per cent.'' 

See also TFUkes v. Steward, Cooper's cases, 6, and Langs* 
ion v. OUvoant, Ibid S3, where a power given by a testator in 
his will to place out the money on real or personal security, 
as should be thought good, was held not to extend to a mere 
accommodation to a trader upon his bond, although it was >n * 

proof be was in good circumstances. Tlie Chancellor of our ^si. 
state had the point before him in Smith v. Smith. The question 
there arose as to crediting the executors in account, with notes 
upon which the funds had been put out. Tlie Chancellor said, 
<' There is not a single bad note among them. It appears 
from the testimony that every person to wliom they had loan- 
ed money was a safe and responsible person, and remained so 
^'h^n the tostimoQy was taken^ It would under such circum* 
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stances be unreasonable, and render tbe ti*U8t of a guardian an 
object of hazard and distrust, to charge him M^iih tlie amonnt 
of the notes in cash, and tlirow the future trouble and risk of 
ctllection upon him. I am not aware that any cases carry die 
rule to this rigorous extent* But in adopting this coarse, I 
mean to be understood, that if a guardian or other trustee loan 
. money without due security, he must be responsible in ease of 
insolvency. This is the settled English rule, and it ought to 
be followed. 1( anytoM grofiitided distrust haA even been ex- 
cited by the testimony as to the safety of the ddkts, or any of 
them, I should have held the guardian responsible* He then 
^ observes what was due security for monies loaned by a trastee;* 
was a question he was not then called to discuss. He cites 

]Pag« 44<. maiiy of the above cases, and comments upon them. When 
the cause was again before' the Chancellor upon the equity re- 
served, he refused to provide in the decree for the indemnity of 
the plaintiff, in case any of the notes should prove bad.'' 

Whether the distinction taken by the Chancellor is an equi- 
table one or not, I apprehend . it is not to be found in the £n- 

eooper a cas- ^^^^^ cases, and that the court in England would not have 
compelled the plaintiff to take those notes. I do not know how 
to distinguish the principle of the case of WUkes v. Steward^ 
from this ; there the bill was for an account, and to have the 
legacy left the complainant secured, and for that purpose paid 
into court. The executors answered, that the will gave them 
power to lay out the legacy in the funds, or such other goad 
seciirityf as they could procure and thought safe, and stated that 
they had invested tbe money upon good security. They sub- 
mitted to account if necessary. The only question was 
whether the plaintiff was entitled to the security of the court. 
Sir William Grant was clearly of opinion, that the defendants 
had no power to lay out the money upon personal security, and 
that the plaintiffs wore fully entitled to the security of the court • 
He sent it to the Master to enquire what wad the security.'' 

3 Mad. Rep. The case of Vicrass v. Singfieid, is similar. '* Motion for 

^^' payment into court of a sum of money in the hands of executors^ 

and particularly for a sum of money which they had lent on a 
promissory note. The Vice Chancellor said, that the point 
was settled ; that the application of the money was improper; 
and time being asked, stated, that as insolvency was not sug- 
gested, nor any danger as to the money, it should be psvid hj 
the next term." 

Tbe naked principle of these cases is, that the court witt in- 
terfere and compel an executor to bring the trust money into 
court, if he bus put it out on personal security, although ther^ 
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uo present danger of loss. Certainly then it \yould charge 
with the money, without crediting the security, when call« 
ed to account. In truth it is only paying it at another time. 
It seems difficult to say, that the coui-t, by such a rule is 
dealing with executors wiUi an unprecedented rigour. If in 
A case wliere the borrower is in affluent circumstances at the 
time of the loan, an established custom of the country, and .the 
express usage of the testator with the very individual, the 
court will charge him in case of loss, is it dealing more severe- 
ly when it subjects him, merely to delay or trouble, or to a 
chance of loss ? Besides the coui't can relieve him by giving 
him time to collect, as was done in Vtcrass v. Bingjield. 

Upon the supposition that the security is clearly good, the 
executor is subject to the delay and trouble of collecting it^ 
Should he not be burthened with this, rather than the party 
entitled to the fund ? He has at any rate subjected the fund 
to risk, by jiving it personal security only. 

In case of the security being suspicious, the chancellor ad- 
mits he shall be charged. What will render a debt sufficient- 
ly suspicious, must necessarily be somewhat indefinite ; but 
it does seem far the better rule, that any risk however, small, 
should fall upon him who has produced it. In an old case 
this rule was laid down very broadly. 

'^ It was said in this case, if a guardian for an infant puts ^'!^^* 
out money, it is at his peril, and the infant when he comes of Freeman^s 
age may elect either to take the securities, or make tlie guar- K«P* s^- 
dian account for the money ; but he cannot take part of the 
securities and reject tlie rest, but must take all or none." 

In our state the facilities of putting out money upon safe 
real security, in the country are so great, and tlie expense so 
trifling, that the argument which may be used that the above 
rule would prevent monies being put out, and so produce a loss 
to estates, is of no weight. Nor would the court ever charge an 
executor with interest on a sum dead in his hands, so small 
that he could not invest it conveniently on real secqrity, or in 
public stocks. 

12. COMMISSIONS TO EXECUTORS, &c. 

In one of the earliest cases before Chancellor Kent, Green l John. C. 
Vn Winter, he disallowed a claim of a trustee for commis- ' ^' 
sions upon sales of lands — on monies received — on contracts 
which failed — on amount of bills of exchange, and other servi- 
ces connected with the trusi. He then stated the doctrine of 
the English court to be, that no allowances were to be made to 
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a trustee for care and trouble in the management of an estate 

Rep. Temp, ^^id adverted to the leading cafies. Robinsan v. Pdt, 5 P. 

3Chy'.C.^83. ^'ms. 24 9. Scattergood v. Harrison, Mi^aely, 128. 2 Atk. 

406 and 643. 1 Vernon, 144. Ibid. 515. 3 Atk. 517. Am- *\, 

bier, 78. 2 Atk. 58. 1 Veaey, 111.4 Vesey, 72. 10 Vcsey, 

184. i 

In Manning v. Mannings Chancellor Kent repeated and eo- ^ 
forced the position. In Palmer v. Jones, 1 Vernon, 144, the 
Lord Keeper said he thought it a great hardship, that a trustee 
was allowed nothing for his labour and pains. 

In MUer v. Beverley, 4 Hen. & Mumf. 419, the Chancellor 
called the English a monstrous rule, and as far as hecould go 
he would blot it out for ever. 

^i^\t^ In the matter of Ormsby a minor. Lord Chancellor Manners 
^ * recognized the general rule, that in all matters of trust, or in 
nature of a trust, the trustee is not entitled to remuneration 
for any extraordinary trouble, and refused to a receiver a 
charge for superintending a survey^ by which the estate was 
much benefitted. 

Mftnbaiiv. ^' Real and personal estate devised to C. M. & V. as tros- 

a Swanton^i *^® "P^" certain trusts. Bill by M. & V. stating that C. 

Rep. 452. declined acting as trustee, or to prove the will, and being most 
acquainted with the affairs of the testator, was employed by 
them as agent 5 that if C. ought to be discharged from bdog 
a trustee, directions might be given therefor, and for his prop- 
erly releasing, and for ascertaining the compensation to be al- 
lowed him for his time and trouble in the conduct of the testa- 
tor's affairs. 

The point was not made in the case, nor is there any dis- 
cussion respecting it, but the Lord Chancellor's decree is sin- 
gular according to the established notions of the English rules : 
It is,—'' And it being alleged by the plaintiffs, the trustees, 
that the nature of the estate requires the application of great 
proportion of time, and that they cannot continue the execution 
without the aid o( C* as a Co-trustee^ he having had the prin- 
cipal management of the estate in the testator's lifetime, and 
ibei*efore it would bo of benefit that he should continue to be a 
trustee, and the said C. alleging that a due attention to the 
affairs of the estate would be prejudicial to his own business, 
and that he would not liave undertaken to act, but under tha. 
assurance that application would be made to tlie court to au- 
thorize the allowance of a reasonable compensation for his la- 
bour and time, and that he cannot continue to act without such 
reasonable allowance, it is ordered, that it be I'eferrcd, &c« to 
settle a reasonable allowance to be made i6 said C« for hi*i 
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iime, pains, and trouble in Ihc execution of flic saiil trusts, 
for the time past ,• and that the said Master inquire whether it 
Mill be for the bcircfit of the estate, that the said C. should 
continue to be a trustee under the will, and to receive a com- 
pensation for the future cniplovment of his time and trouble ; 
and if of opinion, that it will be fc^ the benefit of the estate 
that the said C. should be continued a trustee, then the Master 
to settle a reasonable allowance to be made to the said C. 
therein. 

The Editor cites at the close of this passage the case of 
Brocksopp V. Barnes 9 5 Mad. Rep. 90. 

This case would appear consistent with the inile before no* 
ticed, if the court bad ti^ated C. as an agent merely* as never 
having been a trustee, and had discharged him as trustee in 
the decree, and given the compensation as agent—- but the in- 
quiry isj whether it will be expedient to continue him as 
trustee, and if so, to settle the allowance. Neither could the 
tase have proceeded on consent of parties, for infants were 
toncerned principally in the questions in the cause. 

After the rule vvas ttuis declared by Chancellor Rent, the 
legislature passed the following act, April Idth^ 1817* 
" Tliat it shall be lawful for tlie court of Chancery in the 
settlement of the accounts of guardians, esccytors, and admin- 
istrators, on petition or otherwise, to make a reasonable al- '^«v 
lowance to them for their services^ as such guardiaiis, execu- 
tors and administrators over and above their ^xpences ^ and 
that when the rate of such allowance shall have been settled by 
the chancellor, it shall be Conformed to in all cases of the set- 
tlement of such accounts.'* 

In the Matter of Roberts, a Itmatic, the Cbancdlor held l^^^j*' ^ 
the committee of a lunatic to be within the equity of the act; 
and on the 1 6 th Oct. 1817, made a general order, that the aK 
lowance settled by the Chancellor as a compensation for guar- 
dians, executors, and administrators in the settlement of their 
accounts for receiving and paying money shall be five per cent* 
on all sums not exceeding Slt^OO, for receiving and paying 
out the same ; two and half per cent, on any excess betv^een 
Si 000, and g5000, and one per cent, for all above 25000. 

The mode of stating the allowance of commissions is to 
compute two ^nd a half, one and a quarter^ or a half per cent^ 

17 
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on the aggregate amount received^ and the same on the aggre' 
gate amount paid. Thus if 210,000 has been received, it is 
on 21000 225 

4000 50 
5000 S15 



«4 



2100 



And the same on the sum paid. 

In the cBseot Hedges v. Ridw, July, 1821, it was con- 
tended before the Master, that by the true constmction of the 
rule, the per-centage should be charged upon each sum as 
received, and each sum as paid, according to amount of each 
specific sum, and not upon the aggregate of receipts and tin 
aggregate of payments. The case shewed very clearly tiiat 
the compensation as allowed was wholly inadequate, and that 
the amount upon the method contended for, would not be more 
than the executor was reasonably entitled to, and the Master 
was fully of that opinion. The Master however thought him- 
self bound by the role ex-parte Roberts to compute the com- 
missions upon the agg^gate of receipts and payments, and the 
Chancellor overruled an exception taken to bis report on this 
point. 
4^£tm JhC0LmJ^ In the case ormcWhorter v. Benson, Nov. 18dS, the snb- 
' ject was brought before the Court upon a claim for allowances 

p 'irP ' for care and trouble, other than a mere commission upon re- 

ceiving and paying money ; the ground taken was that flie 
act intended to grant an allowance, not merely for the pay- 
ment and receipt of money, but for all tlie services of an ex« 
ecutor, &c. and that the Chancellor by his general mle, had 
only fixed the rate of compensation for that particular service. 
It was also insisted, that no general rule could be fixed for the 
compensation for labour and care about an estate, as it must 
depend on the circumstances of difficulty, and the degree of 
judgment and labour requisite for each particular case, which 
would always vary. 

Chancellor Sanford appeared to be of a similar opinion, but 
to think that it was incumbent upon him by the act to make 
a general role. It was understood by the Bar, that he 
intended to settle the questions under^is act as far as prac- 
ticable. 
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CAP. III. 

Bectiov 1. 

REFERENCES RELATING TO INFANTS. 

APPOINTMENT of a gaardian of Person and Estate. 

In England, a petition is presented to the Master of the ^ "Punier, 
Rolls praying a reference to a Master to approve of a guar- i Haniion, 
daan. 513. 

In general the court will not appoint a guardian, without 
this reference ; but if the estate is very small, and a full and ^^^' ^^^' 
clear affidavit is presented, it will sometimes dippeiise with it. 
The court has appointed without it, where the property was 
only dSlOOO in value ; but refused where it amounted to jei500. Bs parte 

Here an application to the courts and an order is unneoes* ^^^f^g^f 

sary. and case cit- 

The forty fourth rule autliorizes the party petitioning, to ^^j^ ^^ 
apply to any Master of the courts without an order previous 
to the presenting of the petition, and obtain his rep^ upon 
the pai*ticulars directed by the Rule to be ascertained $ which 4 

report is presented with the petition. These particulars are^ 
the age of the infant ; his nomination of a guardian, if over 
fourteen years ; the competency of the proposed person ; ' the 
amount of the infant's property ; the annual value of his real 
estate; the amount of surety to be given | and the name% de* 
scription and competency of the proposed sureties. 

By the English order of reference, ** All proper parties are 9«6 th« 
to have notice to attend the Master, and to be at liberty to tiTurn«r 
propose the guardian." He is also directed to inquire what 386. 
relations the infant has. Our rule admits of an ex-parte pnn 
ceeding, and such is the general practice. Although the Mas- 
ter would be warranted under it, in requiring notice to be giv- 
en to any persons he might deem proper, yet it is obvious this 
will not be done, except the casejs very peculiar. 

The parties who ought to be summoned to attend, would be 
generally the infant's relations or next of kin, viz. those who 
would be entitled to a distributive share of his estate, if he were 
dead intestate. Such parties are directed to be noticed in the 
order for approval of a committee of a lunatic. Circumstances ^ ^^ 
may make it proper to give otther persons notice of the pro- 
ceeding. 
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It would tend much to the security of tlie infant's property, 
l^nd relief of the Master's responsibility » if this provision of tl»e 
English order was adopted in our rule. An investigation c»f 
the character and competency of the propiisod guardian and 
his sureties, will be more thoroughly conducted, when there 
are coniicttng ciftimanis» or relations of the infant* before the 
Master. According to English practice, the solicitor, upon 
applying to the Master, should file with him a state of facts f 
setting forth minutely all the particulars directed by the rule to 
be ascertained. (For the form See Appendix, No. a7.) 
1 Tar&er, r|i|^^ ^^^^ ^f ^^^^ j^ £ngland, also contains the names and 

consanguinity of the infant's relations. From this tlie Master 
^an judge, whom to summon before him. 
Ibid. 38*t The state of facts must be accompanied by an affidavit, 

verifying it, which may be made by^ the proposed guardian. 

If any parties are to he noticed, the summons should be onr 
derwritten, — V To proceed upon the state of facts and proposal 
of E. D. as guardian of d. B. the infant." 

In England if a copy is wanted, it is taken from the 

Master ; with us the parties may inspect the original in the 

Master's office. Affidavits of the proposed guardian and of iiis 

sureties, should be laid before the Mister, or he may examine 

them personally :(for their affidavit See Appendix, No. 38.) AH 

^^cTo*' mit- ®'*1"**'*^* ®f this character, are carried on in England by means 

tees & lu- of affidavits. Our court, leans to a personal examination ; and 

ceirers. there can be no do|ibt that if a^ ^ardian or a sui*ety refused to 

be so examined, the Master would be justified in rejecting him 

on that ground alone. 

He may also examine witnesses, and should examine tlie 
infant personally as to bis nomination. 

By the English practice, if any party would procure the 
appointment pf a diffbrent person as guardian, he brings in a 
pounter proposal, verified in the same manner, and proceeded 
upon in the same mode as the original proposal. 

It is usual with us to lay the sworn petition (which is very 
minute) before the Master instead of a state of facts, and to 
produce witnesses as to the fitness of the proposed guardian 
and the sureties to be examined by him. The English coui*8e 
hy a state of facts and affidavits, and summoning the next of 
kin, would be niore seen re, .ofteQ more convenient, and incases 
of no opiiQsition, but little more expensive ; being only the cost 
of the sumnions and service, aod ow ex^-parte attendance of 
the solicitor. If the petition indeed was drawn as at present, 
- there would be a repetition of the matters set out in the state of 
facts. But to do this in thQ petition is certain!/ needless. It 
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in on the report, that tbe order is made^ and that contains all 
tlie particolars. The petition should merely^ state the fact of 
intancj, the approval of the persons proposed, and sum fixed 
by the Master, referring to his report for the particulars, 
(Por form See Appendix, No. 40.) 

If tbe relations, who have a principal interest in preserving 
the estate, attend and assent to tiie proposed guardian, nothing 
more in general need be required ; and if they do not attend, 
it may be presumed they have no objections* 

If the application is contested, witnesses may be examined 
both as to character and property ; and where the proceeding 
ia ex^parUt if the Master has any doubt or is ignorant of the 
party's situation he should require proof to these points. Un- 
der our practice, as soon as the report is prepared it is deliv- 
ered to the solicitor, without any summons upon it. By the 391^*'* 
Bnglish course, the usual warrants npon preparing, settling, 
and signing, are taken out. 

According to the direction of Lord Chancdlor Bathorst, 
the report should specify the reasons of the Master's approval. 

** 1 am dii*ected by my Lord Chancellor to intimate to the Mr. wa« 
Masters of the court, that his Lordship finds it materially ne- c^^^^^ 
oessary in all reports of guardians, and maintenance of infants, secrouiry) 
tiiat mention should be made in such reports of the age of the [^^^Masten 
infants, and of the nature and amount of the infant's fortune, Aug. n??/ 
and of the evidence or grounds on which any particular per- l^^^^^^ 
sons are approved of as guardians.'' (For form of report, see 
Appendix, No. 39.) 

Tlie petition should be left with the Master, as the rule dir 
*rect9 him to annex it to liis report. 

The general rule in fixing the amount of security is, by 
analogy to that upon the appointment of committees of luna* 
tics, to i*equire It in double the amount of the infant's personal 
property with interest till be come of age, and if there is real 
estate, to add the amount of the annual income during minora 
ity. 

Two sureties are necessary. 

In England, no sureties appear to be given. ^ ^^^ ^^^ 

The books speak merely of the guardian entering into a 1 Tvaner^ • 
recognizance, and in the bill of costs in Turner's Practice, ^^* 
there is a charge for but one cognizor. ~ 29 car. sd. 

Tlte infant however has a security, from that recognizance cap. 3 & is. 
binding lands from the time of its inrollment. 75or n'bid. 

313.* 

In the selection of a person as guardian, the following rules 
sliould be regarded. 



H 



134 . OFFICE AND DUTIES 

r 

It seems that, if the father of the infant is living, the Mat- 
ter has no right to approve of any other person as Gtcardiaik 
The court has frequently called the father and mother |;iiar- 
dians by nature. Thus in Bx-parte Hopkins Liord Cham^ellar 
saidy — '^ The father is entitled to the custody of his own chil* 
dren during their infancy, not only as guardian by nurture 
but by nature.'' 
Haiig;raye^t The court does not use this phrase in the technical sense of 

Litt. 105. n. ' ^^ common law, by which a guardian by nature could only be 
l& of the heir apparent, but according to a natural proprie^. 

In Powell V. Ckaver, the right of the father to the guar- 
5 oo!' ^* ^' ^^Ais'^ip was not questioned by counsel, where another had 
been appointed by the testator ; but it was urged, that the &• 
ther had renounced by Jiislong acquiescence, and that the oouK 
would not allow him to insist upon it, to the forfeiture of a leg- 
acy to his children. 
iSTeiey, . ^' In ex-parte Mbuntfort, the petition of the infimt and pro- 
^^' i>osed guardian stated he was heir at law to his grandmother ; 

that his father was in possession of the estate, was insolvent 
and misapplied tlie rents and- profits, and prayed the appoint* 
ment of the person proposed, to be his guardian. Lord Elden 
said,— •! have no doubt, that in certain cases, the court will, 
upon petition^ without a bill, appoint, not a guardian, which 
cannot be during tliefather*8 life, but a person to act as guardian. 
An order was made." 
m.^°^' And in the Duke of Beaufort v. Bertyf Lord Chancellor 

See also said,— <'' The court would and had interposed, even in the 
^u^r^^' case of a father, as where the child had an estate, and the fa- 
DeMa^de- ^^^^f ^^^ was insolvent, and of an ill character, would take • 
^^^fil^ ^®* the profits, there the court has ,. appointed a Beceiver, which 
^^' ® ' was done in the case of Kiffin v. JS^n." 

JSTow as the rule directs the approval of a person, and exa- 
mination into his competency, as Ouardiant and the father has 
an exclusive right to that character, the Master cannot report 
another as proper for that situation. 

I conceive, however, that the Master may refuse to approve 
of the father, if he is unfit ; and upon an application to the 
oourt for an order to do so, the court would not grant it, with- 
out directing the Master to state bis reasons. 

The same rule,' I presume, prevails, as to a mother. Lord 
1 Ve«ey, Sen. Hardwicke in Boach v. Garvan, says, — *[ I appointed the mo- 
ther guardian, who is properly so by nature and nurture, 
where there is no testamentary guardian.^ 
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The maxim of the common law, that the guardianship shall ^^ Domer'a 
not be given to the next of kin, upon whom the lands may de- ^^. 254. 
aceni, is overruled in equity. '' Veaey, sil. 



BOND OF GUARDIAN. 

IF the report is confirmed, the order directs, that the party 
be appointed the guardian of the infant, upon his executing a 
bdnd, together with the sureties, named in the Report in the sum 
fixed thereby, to be apin*OYed of by a Master, and filed with 
the Register or assistant Register. Soe Post Tit. 

The bond is prepared by the solicitor, and the Master in- ^^f^' 
dorses his approval upon it. It need not be executed before Limatic. 
him* 

For the form of the bond and approval. See Appendix, 
No. 41. 



CAP. III. 

Section S. 

MAINTENANCE OP INFANTS. 

IT is the course of the English court to appropriate a cer- 
tain sum out of the fortune of the infant for hid support, and to 
direct a reference to fix the amount. This is not usual here j 
the disbursements are judged on the settlement of the guardi- 
ans' accounts. 

The English course is in some particulars preferable, least 
troublesome to the guardian, and least expensive in the result, 
as the guardian in passing bis accounts • would be allowed the 
whole sum fixed for maintenance, without proving his disburse- 
m^its particularly. But it has this disadvantage, that thesAtk^eu. 
guardian having a fixed sum, may be tempted to profit by it, 
by diminishing the proper allowances to the infant. It is 
however competent for the infant's relations to question or re- 
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duce the allowance upon the neglect of the guardian to applj 
it for the infant's ase. 

It has been doubted wliether maintenance could be given on 
the appointment of a gardian ex-pdrte, without a suit in 
court. 
Kx-parte , Ijovi Hardwicke said,—** When this petition was formerlj 

2 Atk. 2\L heard, I had a doubt whether the court could, upon ex-parU 

applications, allow a maintenance for an infant, where no cause 
is depending, for it is at the peril of a guardian In socage, 
what he applies for maintenance, and he will be allowed ac- 
cording to the discretion he has used, and therefore I directed 
it to stand over for precedents." 

He then cites several cases, particularly, Tenham ▼• Barrdf 
3 Br. P. C. 039. and concludes thus,^-«** There may be grea^t 
convenience in applications of this kind, because it may be a 
sort of check upon infants with regard to their behaviour, and 
it may be an inducement with persons of worth to accept of 
the guardianship, when they have the sanction of this court, 
fbr any thing they do on account of maintenance, which other- 
wise would be at their o^n peril ; and likewise of use in saving 
the expense of a suit to the infant's estate." 

3 Br. c. C. ' ^^^ ^^ eX'parte Ktnt, and ex-parte Salter, maintenance 
88 and 600. was directed upon a petition, after argument } the register 

Mr. Dickens, doubting the propriety of it, without a suit, to 
bring the fund into court. 

4 John. c. R. In eX'parte Bostwick, Chancellor Kent approved of the 

present English practice. 

1 Turner, If the petition prays maintenance as well as a guardian, 

• which is usually the case in England* the order includes a di- 
rection to tho Master, ** to consider what is projier to be al- 
lowed for the maintenance and education of the infant." If 
the guardian proposed, has expended any thing before, the 
words, ** for the timepastf and to cxmje^^ should be added. 

In such a base, the state of facts, laid before the Master, 
should contain, in addition to what is requisite upon the ap- 
'^pointment of a guardian merely, a statement of the items of 
I>revious disbursements, (which may be by way of schedule) 
and a proposal .of tlieir uroount to be allowed for previous dis- 
bursements, as well as an annual sum for future maintenance* 
The statement of expenditures must be proved by vouchers 

Kx-parte *^ usual. The application for maintenance may also be dis- 

Kent, 3 Br. tinct from that for a s^nardian ; or, after an allowance an In- 

c c as 

Burnet r. crease may be applied for. In such case, the practice as be- 

Burnct, 1 Br. fore detailed, where the maintenance is combined with the or- 

C. C. 179. j^j, f^^p appointing the guardian, will afford a guide. The 
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ttaU of facts should contain tvery tbing, except what is pe« 
ciiliar to the proposal for the guardianship. Jt should be 
sworn to and the voucher produced of past expenses if any.* 



SUIT PENDING. 

IN the course of a 8ult» for the administration of as^ 
sets, where infants are entitled as legatees, or to a distributive 
share, the court will in a proper case, order a sum to be allow- 
ed for maintenance. 

If a provision to this effect is tiot contained in the decree^ i Tunidr 
an order may be obtained, upon motion with notice, that the ^ "^ ••• 
Master may be at liberty to make a separate report of the per- sd. TameK 
sonal estate, and of the debts, legacies, &c. and also what is ^^^* 
proper to be allowed for the maintenance and education of the 
infants. 

In Sogers v. Wilkes f 6 Johns. Rep. 586; such an order for 
an allowance for maintenance was made after filing the bill. 

A direction to this eflfect is sometimes contained in the de- ^ j^xanfit 
cree« as in Stroud v. 8troud, where it was to allow '' for the 417. 
time past from the death of the father, and for the time to come, 
and to make a separate report of guardian and maintenance.'' 
The bill was there by an infant legatee for security of her 
legacy. 

Though tlie court usually directs a report of debts, and the 
]iersonal estate in order to decide wliether maintenance sliould 
be given, yet if satisfied aliunde of the sufficiency of the fundii, 
it will onlcr it, without* ^* Motion on behalf of the daughter ^ 

of the testator and residuary legatee, for an allowance pending , 

the accounts.** ^^ Vejey, 937 

Lord Chancellor, — '' The general rule is admitted that the 
court ought not to take any sum from a trustee, for the resid- 
uary legatee, until the fund appears clearly free from Incum- 
brances. Bui I willingly jiccede to the practice which began 
in fVear v. Tfilkinson, and is very just on account of the delay 
in taking the accounts, that where the court can see clearly 
there will be a cleai* fund, the residuary legatees shall have 
an allowance for maintenance in the mean time.*' 

** Petition to confirm a report of maintenance. No i^eport . 
had been made as to debts, but it was stated by affidavit, that Liik, Coop- 
the funds were sufficient to pay them. Qpposed on the •'^'* ^v- ^2. 

18 
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groandy that the application was premature, the report of debts 
not being made. 

Sir S. Romilly replied, that the objection had been got 

over by Lord Elden. in Warier v. , upon the authonty of 

a case of Wear v. WUkitison, and upon the principle of the 
length of time the taking of the accounts might consume* It 
was enough if the coutt was satisfied aliunde, that the property 
was sufficient* The reirart was confirmed/' The practice in 
1 Turner, this casc is similar to that upon a petition. A state of facts 
199 and 200. mn] proposal must be brought in, and every thing which is 
not supported by the proofs of the cause already before the 
Master, should be verified by affidavit, or other testimony. 
The warrants taken out are underwritten as directed under the 
former head, and must be served upon the opposite solicitor in 
the cause. The Master adjourns until the matter is decided 
upon* 

When bis report is prepared, a warrant should be taken oat, 
underwritten, — *^ The Master has prepared a draft of his sepa- 
rate report ;*' and the usual warrant to settle it* The forms of 
the state of facts and report given in the Appendix upon the 
proceeding by petition for a guardian, will be sufficient guides 
for the framing them in a suit. 

From the principle of the cases beforo cited of Warters v. 
*, and Jervohe v* Lilkf it is obvious, that the Master must 



proceed far enough in taking the account, to see that the fund 
is clear, before he can allow the claim of maintenance to be 
brought before him. It appeai*s to me that it would be suffi- 
cient and proper for him to import, that fi'6m his examination 
of the accounts, it appears that the allowance for maintenance 
will not render the fund inadequate. 



APPLICATION WHEN FATHER IS LIVING. 

IF the father of an infant is living, and is desirous of an ap- 
propriation out of his fortune for maintenance, it is made part 
1 Turner^ of the decree or order, that the Master shall inquire and state, 
199 and 200. „ wi,ether the father of the infants is in circumstances, and of 
ability to maintain and educate his infant children suitably to 
their fortimes, and if noU then to consider of a proper allow- 
ance, &c« for the time past and to oeme.*' 
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Sometimes the court will decide upon the father's abiUty it- See ex-parte, 
selft and omit this matter in the order of reference, whei*e the f^^^^^V 
circumstances are strong ; as where the fortune of the child is 387.*n/(i) 
yery large, and the father has other children, or will be much ^^" ^• 
inconvenienced by the burthen of supporting the child adequate- Vesey, 733. 
Jy to his fortunes, in which the father cannot participate. ^orte f . 

The state of facts in this case must include a statement of 
the fatlier's circumstances, family, kc. and the report certify 
his inability. In other respects the proceedings are the same 
as before detailed. 

SVherea father applies for maintenance, he must appear in- 
capable of properly supporting bis child. 

^' When the question turns upon the ability of the father to Per Lord 
maintain the child, the rule is not laid down upon the father's Thuriow in 
absolute insolvency only ; but maintenance is given when the Buckwortb, ' 
father is not in such circumstances as to be able to ffive the i Coxo^s 
child sucli an education as is suitable to the fortune which he-^^'^^' * 
expects/* 

*' The father was intitled to an estate of ^6000 per year, jerroise ». 
and his six children to one of ji98600. The father having ap- Liik, 
plied for maintenance, the Master allowed jei400 a year out Cooper's Rep 
of the infants' fortune. The father stated his establishment to 
be equal to his income. On petition to confirm the rejrart. 
Sir William Grant said, — It is very loose to consider any par- 
ticular income as enabling a father to maintain his children. 
On the outside it would here seem enougli ; at the s^me time 
the expences of his establishment, and his children's expecta- 
tions are circumstances to be looked to. It would be a harsh 
thing in tlie. court to oblige the petitioner to put down his es- 
tablishment in any part, to educate his children, when they 
have large incomes of their own. I do not see enough to 
make me dissent from the conclusion of the Master, who, of 
course had his attention directed to all the facts and |)articnlars. 
more than the court can possibly have.'^ 
. If property is given to an infant, and maintenance directed 
out of it, it is construed to mean, tf there is^^io maintenance due 
to the ir^aid in laWf and if the fatlier is of ability to give it 
suitably, the court will not apply the property. 

" A direction to trustees to apply the produce of a fund '« Tburi^w in 
t!ie maintenance of infanta is always construed in this court to Andrews V 
mean, that such application shall be made, if there is no main- Coxl^s^Cascs 
tenance due tathem in law, but not otherwise. Now while ^23. 
the father is living, maintenance is in the law due from him." 
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Hagbes V. The Lord Chancellor said^ — ** The practice was to refer it 

SvC/c/ *o ^^ Master to enquire whether the parents were of ability 

R^. 387. to maintain the children ; if not, then to report what would 

be a proper maintenance ; and this practice did not vary where 

a maintenance was directly given by the wilK*' 

It was Lord Thurlow's rule, not to allow a father any thing 
for his past expenditures, however unable to support the chil- 
dren ; but only fi*om the date of the report. 

In Andrews v. Parlingtonf he said, — ** It was the constant 
and very proper rule of the court, that it. never wUl mak^ 
the father any allowance with I'etrospcct to what he has paid 
v^lthQUtthe authority of the coiurt." 
av«MT 288« But in 8i88on v. Shaw, the Master of the rolls saidt-n 
if Andrews \. Partington, liad been qiuch shaken ; he had 
found twq decrees by l4ord Alvanley, allowing maintenance for 
th^ time past." 
14 Yeiey, An4 LoihI Elden observes in Maktrly v« TurUm,*-^** In the 

^^' pase of Andrews v. Parlington, Lord Thurlow thought it so 

extremely dangerous, that a parent should determine for iiim.r 
s^lf the question whether he was of ability to maintain his 
children, that he would not allow Mr^ Partington one shilling 
of the jnoney which he had permitted to bo expended in the 
time past. The decision wi^s according to precedents ; but 
there Is no dpubt that since that time, the rule has bee^ alter-r 
Andaee ^* A^ present, as the precedents stand, the court must look 
t^iikei V. at each c^se, with a viev^ to make sucb order as th^. rule pre-* 
dJohni. 4i^rii>cd by the testator and the conduct of the parties allows.^, 
it^ 594* Mr. Yerney, Master of the AoUs, states, that the mother lik^ 

\he father can only have maintenance out of the .infant's prop* 
erty, whei*e she is unable to support him. 
Fftwhaaarv. ** I shs^ll not dispute but every father and moth^ by the 
^atts, 1 A 1^^ ^ip nature, is under an obligation to maintain thdr own 
children, but yet this may be varied by cji*cumstances ; for 
suppose the father or motthejr should be in a low or mean condi,- 
tion in the world, the court will order, especially in tlie case qf 
a m'otbor, that the child should be maintained, out of a provi- 
sion left to it by a collateral relation.''. 
^akea t;. ^nd in our court, the obligi^tion appears to be considercfl 

6 JobpJRep. binding upon the mother, although, perhaps not to as great i^n 
586: 593. * f xtent as upon the father. 

^^* j'" fjo^ Our rules upon this subject difie.r from thosa^f the civil law, 
' hy which the father was allowed the ii«{/ri*c^ll property ob- 
tained by the child, with certain exceptions, such as tjie dpnations 
of the prince, and acquisitions coming under the head of child> 
j^eeuUum. The father was also entitled, ifjn necessitous, cir- 
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^^umstances, to a support out of the property of the child .In 
one point, the court has advanced towards this principle. The ^ Vesey, idO. 
Master may take Into consideration the circumstances of the ^ " ^^^' 
rest of the family 9 in making his allowance of maintenance. 



CAP. lU. 

Section S, 

BEFERENCE AS TO AN INFANT TRUSTEE OR 

MORTGAGEE. 

IT is provided by statute, ** that it shall he lawful for Sesa. 24. 
any infant seized or possessed of any lands, tenements, or 9^^:^' ^ ^ 
hereditaments by way of Mortgage, or in trust only for othr 
ers, to convey the same by direction of the court of chance- 
ry, signi^ed by an order made on hearing all parties conr 
oerned, and on the petition of such infant or his guardian, or 
of any person in any way interested therein.'' 
This act is taken from the 7th Ann. Cap. 19* 
** A petitjfon most be presented. A motion is irregular*'' 8 Vesey, S6. 
The court sends it to a Master to encjuire whether the in- 
fant is 1^ trustee or mortgagee. 

'^ In this case it is only necessary to ascertain whether the Ex.parte 
infants be really trustees within the act, according to the al- ^j*^'^®^**^' 
legation of the petition j and the usual course is to order a 408. ^ 
Master to enquire and reiioi^t. I shall accordingly direct, that 
ttie petition be I'eferred to one of the Masters of the court to 
examine into the matters of fact contained therein, and to re- 
port the same with his opinion thereon, and that he give no- 
tice to the guardian or next friend of the infant of the time 
and place of such inquiry." 

For the form of the petition. See 1 Turner, 405, where 
^le mortgagor came to redeem, and the heir was an infant. 

The order runs, — '' That it be referred to Mr. — -— « one of 
the Masters of thi» court ; to examine and certify how the es- 
tate (in the premises set forth in the petition) is vested in the 
said A. B. and whether he is an infant, and a mortgagee, (or |^^*, ^'^ 
trustee) of the said premises, or any and what part thereof, 
within the intent ai>d meaning of the act of, &c. entitled, " an 
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act, &c." and after the said Master shall have iliade bis 
port, sach order shall bo made as shall be just/' 

In England a state of facts is laid before the Master, 
ting forth shortly the instruments by \irhich the infant has 
come a mortgagee or trustee, the death' of the ancestor, 
age of the infant. In case of a mortgage, it should also stale 
the default in the payment. ( 

Tliis state of facts must bo supported by the deeds or other 
instruments and by an affidavit of the death of the trustee or j 
mortgagee, and the age of the infant, or oral testimony therefiH * 
and to such other facts as the Master may require. 4t wooM * 
be correct practice with us, to lay the deeds before the Mas* 
tcr which shew the trust, with affidavits to the necessary fad% ' 
or to produce witnesses to prove them. 

In ex-^arte ^tuuckenboss^ notice is directed to be given ; a ^ 
warrant therefore must be taken out which may be under writ-^ 
ten, — ** To proceed upon the state of facts left by the petitloa- 
er.'' The nature of the proceeding, and parties to the peti- 
tion will shew the Master upon whom it should be served. If 
no stale of facts is filed, the underwriting may be,—'' To pr^ 
ceed upon the inquiry, whether A. B. is an infant trustee.*' 

Wlien the report is prepared, the usual warrants are takes 
out on preparing it, &c. 

The report comprises the matters of the state of facts as 
proved, and the Master^s opinion whether the infant is a trus- 
tee or not. — See Appendix, No. 42, 
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WHO ARE INFANT TRUSTEES OR MORTGAGEES 

WITHIN THIS ACT. 

IF the infant has a duty to perform beyond the mert 
conveyance, he is not within the act. 

** Money was given by a will to be laid out in lands to be 
settled for teaching poor children, and putting theni out as ap- 
prentices. — ^The executors laid out the moneys and took con- 
veyances of the land to trustees for the purposes of the will. 
The Master found the legal estate vested in an adult, and the 
infant, but concurred he was not within the act, inasmuch as 
be apprehended that act related only to cases of mere or pore 
ti'ustees, and not where the trustee had a duty or oQce to pe^ 
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I form. The bill^^was for the appointiDent of new trustees, anil a 
])etition was presented that the infant might convey. 

The Master of the Rolls thought hiui within the act : he 
I would be out of it, although he liail nu beneficial interest, if 
'■ he had any duty to perform. The Master's principle was 
|. right* but he bad misapplied it ; because by the conveyance 
' to new trustees, to be appointed by the court, the duty would 
cease, and be {ierformed by other persons^; but if there was no 
r such appointment, then the infant would not be within the act.'' ' 

The cases are contradictory whether the infant heir of a ven* 
f dor who has died after a contract for sale, but before convey- 
['ance, is within tiie act. " A. having made a contract with Smith ». 
^B. for the sale of real estate, and earnest being paid, both Hubbard, 
vendor and purchaser die before completion. A bill is filed 7^. ^l ^ 
I by the executors of the vendor against the executors and de- Sugden oa 
! visees of the purchaser, for the payment of the residue of the '^*°^^"' ** • 
purchase money, and also against the infant heir of the ven- 
dor, to compel him to convey. 

The Lord Chancellor held the infant to be a trustee with- 
'in the statute, and directed him to convey." 

In Ghodwyn and Ltfster, however, a contrary doctrine was 3 p^ ^Vms. 
held. ** G. and P. articled for the purchase of an estate. P. 387. 
to convey to G. by the Slst March ensuing* G. to pay the 
purchase money. P. died before the day, leaving an infant 
heir. The bill was brought for a conveyance on payment of 
the purchase money. 

Lord Chancellor Talbot said, — *' The question was whether 
tliis, beilig a trust only by construction of equity, was within 
the act/ and that he inclined strongly to the negative. That 
there w as no doubt it was a trust, whenever one man articles 
for the sale of an estate and agrees to convey for a certain 
consideration ; froin the time the articles ought to be perform- 
ed, the one becomes entitled* to the estate, and the other a ere- 
dttftr for the purchase money. But he did not think construc- 
tive trusts to have been within the view of the act ; and de- 
creed that a day should be given to the infant to shew cause 
why he should not convey, as in other cases.'' 

** So again where there was an infant devisee of i*eal estate Anon. 3 p. 
charged with debts, and the personal estate was deficient, the ^^'™^' ^^' 
court would not treat the infant as a trustee within the act, 
but gave him a day as usual.'' 

The case ex-parie Vernon is also an authority against con- 5 j^' ^^ ^^* 
structivo trusts being within the act. 

** Tlie father had frequently declaimed he was a trustee for 
A* who had jiaid the purchase money. Lord Kir.g allowed 
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« 

th^ infant to convey as a trustee on account of tbe smaihicaadl^ 

the property, but declared that in future, he would leave ttb 

cesiuique trust to bring his bill, and have a decree agaiiiBt the,. 

infant to convey, because these orders for an infant trustee td^ 

convey ought to be in the plainest cases, and not in suc^ mrbich . 

Bve subject to the disputes, which trusts without writing ' mnj 

liable to/' If the infant is beneficially interested, or thare va 1 

doubt upon that point, the court will not in general order Iniff ] 

to convey under the act> but will leave the party to a suit J 

against him^ 

kawkini t. « r|«|^^ defendant was trustee of lands demised upon certniA 

t VeieVi trustd, after being charged with debts. On a bill for saints 

^^* pay the debts, there was a, decree, and the defendant died be;' 

fore conveyance. The question was whether the defendant^, 

_ infant son was a trustee within the act* Tbe Master bad oer^ 

rappiement tifled in the aflSrmative. Lord Hardwicke said,— He had ae 

I»ge4i4. doubt he was within the act | here was no pretence, tho in^ 

fant had any kind of interest beneficially for himself. Where 

the infant has an interest, the court will not determine It by 

any such interlocutory method, but it must be by proper sait; 

If there had been any doubt as to interest, it would not now be \ 

material, as there had been a decree which binding the ancesv 

tor, binds the infant.'^ 

An infant is a mortgagee within the act, although interested. 

in the money as residuary legatee. 

Ex arte '* ^^^ Master in this case reported, that the Infant was not* 

Carter, a mortgagee within the act, because he was interested intiMi< 

DickeDs, mortgage money, as it might be part of tlie residuary personil. 

estate of his intestate father, the mortgagee. 

But the Lord Chancellor upon petition ordered, that the ia- 
fant should convey, saying that the mortgage itfoney was pri- ] 
ma fade part of the assets to be administered^ and it was ab*' 
surd to call it a residue until an account of the debts and estate 
was taken by a suit* That he could not notice any benefifiat 
interest the Infant might have, and was clear he was an iiffant 
mortgagee." 
Kz-parte ** Upon a reference to inquire and state whether an infanif 

i7*yew ^*® ^**'**" ^*'® statute, the Master reported, that tlie inlhnt 
38^'. n. ' was the heir at law of the mortgagee, and was also one of bis 
four residuary legatees, and therefore as tbe infant had an in- 
terest in the mortgage money, be was not a mere trustee 
within the act. But the Master of the rolls was of a contrary 
opinion, and made an order that the infant should convey tbe 
estate.'' If the infant is a co-executor, he is still within the 
act. 

'i 
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" Upon a referenco of title, an objection was taken that the «• 

inFant heir of the mortgagee could not be ordered to convey n^vtwy^ 
«8 a trustee under the statute, tfca\'ing an interest in the money 383. 
AS one of the residuary legatees with another person, who was 
co-executor with the iufant. 

Lord Chancellor, — ^Tbe principle is that an infant trnstete 
within the statute must be a dry trustee, having no interest in 
the subjects I hare looked into Zvvych v. Farwn^^ which is 
precisely the same, and the court held, as the co-executor had 
a right to receive the money, and could give a discharge, and 
that payment would be good against the infant, he is a dry 
trustee* 

He afterwards said, that upon consideration his opinion 
was that payment to tlie co-executor makes an infant a trustee 
%vithin the statute/' 



OP SETTLING THE CONVEYANCE. 

_ * * . ■ 

WHEN the ireport is made, a petition must be pre- 1 Turner, 
sented, or motion made to confirm it, and that the infant may ^^* 1^^' 
be oii*ected, by order of the court to convey the premises ; Prac. 432. 
and that if the parties cannot agree u|K>n a conveyance, the ^ ^^ ^'^•"'t 
Master should settle the form. 433.^E^^ 

The draft of a conveyance should be left with the Master, I^^afu 604. 
and a summons taken out and served. When the Master has i Turn. 927* 
determined upon the conveyance, he writes his allowance upon 
the engrossment. 

It is the practice in England to make a report of the allow- 
ance of a conveyance in all cases, where the Master is direct* 
ed to settle it. This practice has not prevailed here, but it 
would be proper, if eitlier party was dissatisfied with the Mas- 
ter's judgment upon the conveyance. Such party may call 
iipon him for his report, with the conveyance annexed, and 
present a petition with notice, that he may be directed to re-' 
view his report, and afiiend the conveyance in the exceptiona- 
ble particulars. 

. * * 

There are some points of importance respecting the mo(!€ 
of conveying. 

In this case it is stated,—'' That upon a petition under the Anon. Free 
statute of Ann, reading the declaration of trust, &c. an or- » ^'*»*°- -^' 
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n der was made for the infant by her gtMrdiaiif to convey over 

the trust estate to the cestui qite tnisU and the conveyance t» 
be settled by the Master.'* ' 

It does not appear to me however, that the conveyance by 
a guai*dlan is necessarily the form. 
7 Ann. Cap* * The act provides, that it shall be lawful for any persm M- 
*^* der the age of 21 years, (having an estate in trust or by way 

of mortgage, as mentioned in the preamble) by the direction 
'of the court, &c. to convey and assure such lands, in sueh fmrn- 
Iter as the court shall direct ; and such conveyance or assurance 
shall *'') as eflTectual as if the infant was of the age of 21. 
And by the second section, *^ Every such infant shall and may 
be compelled, by such order, to make such conroeyanee in like 
manner, as trustees or mortgagees of full age are compellable 
to convey or assign.'' ' 
tTwner, g^ the form of the order is, that « the infant may be direct- 

andEq. ed to convey the premises." 

Drmft. 604. fn Ex-parte Cant, a motion was made that the mother of 
4^. * ^ An infant should be committed for not permitting him to coo- 
le VeM7, vey. She, it appears, opposed it, on account of a refusal to 
^ ' pay the infant's costs/' If it was the course for the guardi-^ 

an to convey, the motion would have been against him. The 
terms, '' in such manner as the court shall direct," used In 
the act, seem to refer to the nature of the conveyance or assur- 
ance, as by lease, release, fine, &c. 
Mr. Jay* ^^ ^^^ matter of 'Nunnas L Ddancey, the point was express- 

ly submitted to the Chancellor, and authorities referred to^ 
He ordered the infant to convey by guardian. 
23 Afls. 1881. In the matter qfEli%a ^nn Ellison and others, under a pc-. 
tition for the specific performance of articles of agreement, un- 
der the act, d7 Sess. Cap. lOS. by infant heirs, the order was 
made by the Chancellor, *^ that the said infants notwith- 
standing their infancy, may by their guardian^ but in their 
names, execute undci* the direction of one of the Masters of the 
court, a good and suflicient deed of conveyance to, &c." 
I Eauit "^^^ ^^ '^^ Matter of the petition of Abraham Sidney and 

Fint Gireuit, Others, under the same act, 37 Sess. Cap. 108, the course was 
Sfts*"*' taken upon consideration, of executing the conreyance, by 
guardian. The infant was very young. The conveyance 
was approved of by the court, the point being considered. 
The result appears to be, that under the statute 7 Anne, the in- 
fant himself mai/. execute the conveyance, and the act contem- 
plates his execution, by the most natural construction of its 
terms. .That the court however holds that an execution by guar- 
dian is an eflectual execution by himself, and this meets the ab- 
solute ne cessity of sotne caste. 
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The necessity of the case sometimes requires that the con- 
veyance should be by j^uardian, as where the infant is too young 
to acknowledge the execution. 

In the case of Ontt^ v. Beere^ Which was conducted with 
great attention by eminent counsel, the infant being held an 
infant trustee, the order was, ** that the infant defendant in ^ ^c^* i^^'^- 
this cause by himself or his guardian ad litem in this cause, do 
convey and release unto the said com[>lainants, &c." and the 
deed was drawn making the infant party of the first part, and 
^is guardian ad litem of the second part ; and both executed it^ 
There the infant was over 14 years of age. 

Where a specific perlbrmance is |lecreed of an agreement cap. 3029. 
made by a lunatic, the coH%eyaiice is executed by the commit? ^b>* ^^' 5. 
tee, by the expit^ss provision of the statute. 

An infant Feme Covert conveys her trust estate by fine in Ma'£e 
England. SAtk-W 

I presume there is no objection to her conveying in this state 
by an ordinary conveyance, properly acknowledged under the 
statute. See Jackson v. BMoway, 7 John. Rep. 86, and Jacfc- 
^pn V. GULchristf 15 John. Rep. 89, in which case the origin of. 
these conveyances by a Feme Ccroertf without fine,, is elaborate 
\f traced* 



CAP. IV. 

Section^ 1. 
APPRaVAL OF COMMITTEE OF A LUNATIC. 

UPON the return of tlie inquisition, finding the party 
a lunatic, the court usually directs a reference to a Master to 
approve of a committee, of his person and estate. 

][f the property is very small, the court will sometimes ap- ibc-parte 
point, without a reference, but in such case, circumstances as s^y^^^ b. 
to character, &c. should be shewn by affidavit, to warrant the 127. 
appointment of the person proposed. , L^L^ia^"! 

If the reference is resorted to, upon filing the inquisition a i96. 
petition i^ presented, praying the appointment of committees.. 

See tli(| fprni, in Blake's Chan. 446. 
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3 ColllBSOIt, 

2S9. 

1 Turner* 

^96. 



\ doUkuon, 
196. 

1 Tamer^ 
«51. 



Tlie form of the English order is,—" That it be referred to a 
Master to inquire and certify, .who is and are the most fit, and 
proper person or persons to be appointed committee or com* 
inittees of the pei*son and estate of the said lunatic. That tho 
said Master do also' enquire and certify who is or ai*e the heir 
at law and next of kin, of the said lunatic, to whom let doe 
notice of attending the said Master be given/' 

The usual order by our practice is, — That it be referred to 
one of the Masters of tlie court to enquire and report whether 
A. B. (the petitioner) is a fit and proper person to be appoint- 
ed the committee of the person and estate of C. D. the luna« 
tic, and also who are fit and competent persons to be the sure^ 
ties of such committee, and the amount of security to be given 
by such committee together with his sureties. 
s. Our proceeding is generally ex-parte, but the Master may 
require the next of l^in, or other parties to be summoned to at- 
tend, if he think it advisable. 

The party applying should lay before the Master a state of 
facts and proposal, the form of which is given in the Appendix, 
No. 43. It should be verified by aflMavit, which may be 
made by the proposed committer. 

It exhibits th^ amount and particulars of the lunatic's for- 
tune, the relationship of the proposed committee, and the names 
of tlie i^ext of kill, and heirs at law of the lunatic, the names 
of the proposed sureties, and the proposed amount of sec^urity. 
The particulars of tiie fortune may be proven by the inquisi- 
tion, or by a certified or sworn copy. Otherwise they must 
be verified by aflidavits or the examination of witnesses. 

The Master then issues a. warrant. This is served upon 
the next of kin, and warrants to proceed upon the proposal 
Bjce taken out till the enquiry is disposjiBd of. 

If the party attending Is not satisfied with the pi*oposed com- 
mittcej^ he may lay ^ counter proposal before the Master^ 
Bee Appen- '" E^u'^gland tho course is to produce affidavits as to the 
^^ *^S.?H*°" qualifications of the persons proposed, or otlier material facts. 

■on, 2 Vol. mi.^ • • . i / . . - . 

16'yand4i4. A tie mqu try may be conducted here in the same manner, or 
by the oral examination of witness^. 

Affidavits made by the suretie<« of their sufficiency, should 
also be laid before the Master, or they may be personally ex- 
amined by him, according to copvei^ience. 

The affidavits or examination should be procured when the 
Master has decided as to the amount of security, (as to wliicli 
sec post.) Each surety, by the general practice swears to liig 
being worth the amount of the required s^urity, after all just 
4ebts a^d incumbrances discharged. Appendix, No. 44. . 
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In England the approval of the secority and the sureties is Jg^""**''' 
made by the Attorney Ganeral after the appointment. ^ ' 

The next of kin are those who would be entitled to a dis- 
tribative share of the lunatic's estate if he was dead intestate. 

They are entitled to their costs on attending the Master i Coilinaon, 
upon the approval of a committee, to be paid by the committee, ^^' 
and allowed on passing his accounts. 

In England when the Master has prepared his report, he is- ^ Turner- 
sues the usual warrants upon it. Of course under our ex- 63a. 
^arte proceeding thjs is not done. For the form of the re- 
port^ See Appendix, No. 45. 

In the foregoing statement of practice, I have treated the 
same party as applying to be committee both of the person and 
estate. It will bo easy from that statement, and the prece- 
dents in the appendix, to adapt tlie proceeding to the case of 
different persons applying to be committee of tlie estate, and 
of the person. 

The principal rules of the court relative to the persons who 
should be appointed to this office, are these : 
First,— As to the committee of the person. 

The Chancellor may appoint any person he tliinks fit, to be i Coiiinson, 
tl^e committee of the person. Tlie Master of course has the ^04. 
same discretion in approving of a proper person. 

The old rule excluded the heir at law from the custody of Dormer's 
the person ; but it is now overturned. s^F^ 'wmi. 

'' Mr. CoUinson states, that it was the general practice of 263. '^ 

Sir William Pepj^s, a Master In England, not to appoint the T^*"*^' 
Iieir at law. In a case in which he had rejected the heir, i CoIUbsod^ 
Lord Elden appointed him." And in our own court, the old ^'^* 
rule has been expressly contradicted. . ^^^ 

Tlie petitioners for the custody of the person and estate of m. LiviDg* 
were the daughter of the lunatic and her husband. The ^<>ni 
Chancellor said, he agreed with Lord Macclesfield in Dor- q^ 4^6. 
mer's Case, that there was no sufficient reason for the old rule 
against committing the custody of the person of a lunatic to 
the heir at law ; and appointed the {letitioners." The next | coUinion 
of kin, not being the lieir at law is most favoured for this ap- 110. 
pointment. 

'* On aiietition of two of the lunatic's next of kin to be ap- Ex.paH« 
pointed a committee of the person. Lord King observed, thi^t the i^udiow, 2 P. 
old rule as to an heir at law prevailed much less now than for- se™aise ' 
merly ; but that a person was nextqfJdn, so as to be entitled Near9c««e, 
to a share of the personal estate, was not, an objection, nor did ^^^* ^^' 
lie remember it ever to hidve prevailed as such ; for the personal 
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estate probably would be increased during the life of tbe 
tic^ and it was consequentlj for the advantage of the next of 
kin to be careful of his life." Certainl)^ this reason is streag 
where the next of kin is committee of the person, and not of 
the estate. 

Strangers may be appointed in preference to relations, if 
there are good reasons against the latter. 
Lady Copers " A stranger had been appointed committee of the person of 
0*239.^*'*"' a lunatic. The sister petitioned for the custody. 

Lord Chancellor said, — It is no question of right, but of 
prudence. It sliall never in this or any case, be committed to 
one who will make a gain of it; and the sister, though she be 
not entitled to the estate, yet is concerned to outlive her, for 
thereby she will be entitled to the estate. li was pressed that 
the stranger might be stinted in his disbursements. Lord 
Chancellor said, that should be decided when the account was 
taken, the allowance should be liberal." 

It may be observed, that if on the one side, the next of kia 
is interested in preserving the lunatic's life to increase the per- 
sonal estate ; on the other, he is interested in limiting the d- 
lowance and expenses for his support. It must therefore be a 
matter of discretion chiefly depending upon the character of 
the applicant. 
1 P« Wm9. A married nMCn wm compos should be committed to his wife, 

and e converfOf unless there are strong reasons i^ainst it ; but 
in the case of a husband non compos, it is advisable to. asso- 
ciate some one with the wife, 
^■g^^ " "^^ Master had approved of the wife of the lunatic, to- 

Aug. 1811. gether with his uncle, as committee of the person. On a pe- 

UQwn ^u."*^' ****®" **y *® mother to be appointed. Lord Eldon ref^ised i^ 
' and observed, notwithstanding the respect every member of 
the family bears Mrs. Huep, and to which she seems entitled,^ 
I should ho sorry to expose her to the consequences of being 
sole committee, for in that situation ^here affection must be 
tempered with firmness, people are often under the necessity 
of doing what is most unacceptable to the lunatic, and yet es- 
sential to his recovery, and when they are restored to reason, 
they will sometimes entertain a rooted and unjustifiable dislike 
to those who have pursued a line of conduct ungrateful to them, 
without which their recovery might never have taken place. 
. The Master therefore has done right in not approving of Mrs« 
Huep to be the sole committee. 
3 1\ Wjn«. Afime covert may be appointed committee of tbe person, 

H 2 Vy^s. ^^^ '^ '^ °^"^^ ^ J^'" ^1'® husband with her. If the lunatic is 
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an unmarried female, the custody of her person should be giv- 
en to one of her own sex. 

Lord King discountenanced appointing two to this office, ^^- Vfma. 
but it hag been since repeatedly done. — ^Tbe committee of the i CoIUd. 927. 
estate may b^ appointed committee of the person. ibid. 3S8. 

Any antipathy of the lunatic to the person proposed should ^ 

be attended to in this appointment. 6V«iey,427. 



COMMITTEE OP THE ESTATE* 

' ANT person stranger or relative may be made com- ^ coninson 
nittee of the estate. tss. 

it lies in the sound discretion of the Master and the court. ^^^^^^ 

But a relation, caetefis paribus^ should be preferred. 544. 

^' The Master had approved of Mr. Benjafield a stranger, 
committee of the estate, in preference to the lunatic's uncle and ^'£?^^ 
another, who had been proposed.— Both were unexceptionable. 
Iiord Eiden said,— -When strangers are appointed they ac- 
quire an influence over the private and domestic concerns of 
a family, which ought always^ if possible, to be restricted 
within the circle of the family itself. 

The report was sent back to be reviewedi'' 

The heir at law is most favored in this appointment, on the i b. Com; 
supposition, that he has the greatest interest in talking care of ^^• 

the property. 6Ve»c 470 

A Master in Chancery ought not to be appointed commit^ ex-parte' 
ted of the estate, on account of the impropriety of one master Fletcher. 
passing the accounts of another. ' 



SECURITY. 



IT is bur practice, as is sliewn by the order^ for the 
master to settle the amount of security, aiid approve of the 
sureties at the time of approving the committee. In England ^^^^ ^ ^^' 
the Attorney General performs these duties, and it is done af- . 
ter the approval of the Master has been confirmed by the court, 
under an order then made. 
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1 Cdlinfon, As to the tkoviant Mr. Coltinson states, — " That the cmo- 
iDittee enters into a recognizance with two responsible per- 
sons as sureties in double the amount of tlie annual rents and 
profits of the estate^ and of the outstanding propertT;^, for ao" 
swering and duly accounting for them once a year, or oftener 
if ordered.** 

1 Tunier, Mr. Tumer states,—*' That ht must give security by two 

^76. respectable persons, in double the sum* at which the rents of 

tbe estate, and the tnconte of the lunatic's property, is comput- 
ed.*' 

The most natural construction of the rule as stated by Mr« 
Collinson is, that the security must be in double the whole 
amount of the property other than real, and double tbe annu- 
al rents of the real, and this is the amount generally required 
in our practice. 

Greater security should be required here than in England, 
where the committee is strictly called to account and to pay ia 
his balances yearly. 

As to rents of real estate, the amount according to the yal- 
ne of the lunatic's life might be taken. 

1 Turner, Iq order to diminish the security, an application may be 

made, that part of the outstanding estate may be called in, and 
invested in the court of Chancery ; and this may also be done 
at any time after the bond is entered into, and no doubt upon 
the application of the sureties. 

I Collinson, Mr. CoUinson states, that the Attorney General will sddom 

263. approve of sureties objected to by any of the parties interest- 

ed. 

696. * ^^^ sureties as before mentioned make an affidavit of their 

sufficiency, which is laid before the Master* See the form 
Appendix, No. 44. 



APPROVAL OF BOND. 

WHEN the report has been brought before the court, 
and confirmedy (which is done by petition) an order is made 
that the person approved be appointed the committee of tho 
person and estate of the lunatic upon entering into a bond to 
be approved of by a Master of the coui*t in the sum of i 
conditioned that the said cammittoe shall faithfully perform 
the tnist. It does not appear essential, unless the order i^ 
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« 

•xprofls in that particular, tbat the bond should be executed 
beforo the Master. It is ftulBciettt to have It attested as in 
common cases* 

In England indeed recognizance must be tak^n before aomd 
particular officer^ and recognizances in Chancery are general- Viner^s Abr. 
ly taken before a Master j but this is on account of the bind- Jiti^!^X 
ing nature of such insti-uments^ being a lien upon all lands s.VArnon, 
from inrollnient as against subsequent purchasers, and from ^^* '^^' 
acknowledgment, &s against the party, if inroUed afterwards ^ 
nunc pro tunc. Here it is merely a bond to the people. 

The draft of the bond being submitted to tlie Master he will 
approve or alter it, as he dpems proper ; and when settled, 
will indorse his certificate of approval upon it. Sfie the form 
of the b6nd and certificate. Appendix^ No. 46. 



CAP. IV. 

MAINTENANCE OF LUNATICSi 

IT is the English practice to fix' ^ certain sum as ait 
allowance fur the maintenance of the lunatic, which is ascer- 
tained by the Master. 

Iji passing the committee's accounts, thisi sum is allow^ 
without proving the items of disbursements. If there is a sep-< 
arate committee of the persoii, it is paid to hitn. 

It must be remembered that the principle of the todrt, in ^^f'^"*^ 
making tins allowance is« to give the person who provides for pn^c. MS^ 
the lunatic, a liberal compensation for his expenses and care> 
not to repay him merely his actual disbursements^ 

If the party misapply this allowance, the remedy is by ap* 
plication to the court for his removal^ and ifa England the sit- 
uation of the lunatic and of his estate being annually brought 
before the Master^ and his relaticins summoned to examine into 
the conduct of the committee, there is a supervision insured 
that must tend greatly to pi*event improper conduct. 

The prayer for maintenance should be included in the petition g93'*JJ'*J[^^ 
for the appointment of a committee^ io save expense^ and it is 
often so done. In most of the precedents in CoUimofh howev- 2 Coiiinsoa 
c, tlie order of reference to settle the maintenance is made pa»»im. 

£0 
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upon thtt conftrmation of the report of approval of the com* 
mittee. 

If the order for fixing maintenance is included in thtf order 
for approval of a committee, it is merely necessary to add to 
the proposal, a proposal of a certain sum for that purpose. 

The amount of the lunatic's fortune is befoi*e the Master in 
the state of facts. 

The allowance of maintenance should be liberal accorditt|f 
to the lunatic's fortune. 
b'^^^ The lunatic has an income of i6 1 TOO a year, and had been 

Veiey', Jr. 8. placed in a private mad-house, when he had no fortune. His 
disorder was imbecility of mind. The Master allowed £SO0 
per annum. On exceptions. Lord Eldon said,-^The allowance 
was too small ; and that the lunatic with his fortune, might be 
rendered more comfortable. He thought he should live In a 
house of his own, under the care of some relation. It was 
ferred back to the Master to review his report." 

In £x-parte Chumley, Lord Thurlow said, — .'^ Next of 
and expectants are entitled to no consideration, hot the lunatic 
should have every comfort his situation will admit of." 

The whole income if necessary may be allowed. 



1 VetejfJr. 
296. 



2 GoU. 552. 
In matter 
Gee. 
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CAP. V. 

« Section 1. ^ 

APJBOJIJTMPNT OF A RECEI^R. 

A RECEIVER is a persou appointed by the court 
to collect and receive the rents and profits of land, or the pro- 
duce and profits of other property, in question in the cause. 
His appointment constitutes him an officer of the court| 

A motion should be made on notice for an order of reference 



£**^-4^?L.i* *® appoint a receiver. 

Equity Draft. 7X^ ^. „ , 



eo4. 



The order runs,—'* That it be referred to, &c. to appoint a 
receiver of the rcrtts and profits of the estates in question in 
the cause, and to allow him a salary for his care and pains 
therein ; such person to be appointed receiver, first giving se- 
curity, to be allowed of by the Master, duly and annually to 
account for what he shall so receive, and to pay the same as 
the court shall direct. And the tenants of the estate are to 
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attorn and pay their rents in arrear, and growing rents to 
such reoeiver^ who is to be at liberty to lot and set the estate 
^i^ith the approbation of the Master; and that the said recei?- 
er do pay tlie clear balance of his account from time to tibie 
into the bank with the privity of the Acconntant General to 
be placed to the credit of the cause/' 

Regularly a proposal and state of facts should be laid be- | Turner 
fore the Master^ describing the person oflfered for the appoint- 247. 
ment^ and his sureties, and the situation, naturo and value of 
the estate, or its yearly produce* These facts should be veri- 
fied by affidavit. (See the form, Appendix, No. 47.) A sum- 
mons should then be taken out and served, underwritten, — ^' To 
proceed upon the state of facts, &c.'' 

An affidavit of the sureties should also be brouglit in, as to 1 Turner^ 
their sufficiency* That each of tliem is worth double the ^^* 
amount of the yearly rent of the estates, or other income in 
question, after all debts paid. Appendix, No. 48. 

Or the sureties may be brought before the Master, and 
pei*8onally examined to that point. 

In case of no opposition, the affidavit would be sufficient, 
but if opposed, no doubt .the Master may reject the sureties. If 
they refuse to submit to be iiersonally examined by the adverse 
party. The adverse party may bring in a counter proposal, 
and affidavits should*be produced, or witnesses examined in 
support of the qualifications of the proposed parties. 

A recognizance is also to be prepared for the receiver and 
his sureties. 

This is done in the Master's office in England, and ought to | >p„^^r 
be so here. The fee bill allows the Master fifty cents for tak- 249. 
ing and reducing to form in writing every recognizance enter- 
ed into before bim* 

When the Master has approved the form he signs his allow- 
ance upon it* Tlio recognizance in England is taken to the ^^^"^^^ 
Master of the rolls, and the Master making the apiiointment. 

In the Excliequer it is acknowledged before a baron, or e^'^. VrJt.^ 
commissioners appointed for that puriiose in the country. sso. 

The receiver and his sureties must personally attend the 
Master, and enter into it befora him. ( For the form of the re- 
cognizance. See Appendix, No. 50.) 

By tlie English practice, a report is prepared of the appraV" 1 Turner, 
al of a I'eceiver, and allowance of recognizance first ; anil af- ^'^^> ^^' 
ter the recognizance is executed, a report of the appointment 

is made. 

I cannot perceive the necessity of these two reports, and by 
pur practice there is but one. 
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It must be noticed, that the reference is for the appoinhnemt 
of a receiver, not to approve of a person, whom tlie court af- 
terwards appoints, as in the case of a guardian or committee. 
Ttic report of the Master states the proposal of the receiver 
and his sureties, the allowance of the recognisance, and its be* 
ing entered into before iiim, and that he has appointed the per- 
SQii receiver. (Bee the form. Appendix, No. 49.) 
i&n^'^^'' The usual warrants are taken out, when the report is pre- 

^ * pared in England, but not with us : when the Master is satkt* 

fted, he delivers the report at once. 

The following persons are legally disqualified from being 
fippointed receivers. 

IlVftieyy 1st. Trustees* Lord Eldon in Sgkesv. HasfmgSf sajs^*— 

^f The general principle is, that the person who accepts the office 

of trustee engage to do the whole duty of receiver without 
emolument. That is useful, as the court, appointing a re- 
ceiver, looks to the trustee to examine with an adverse eye, to 
see that the receiver does Ms duty. The consequence is, tlie 
case of appointing a trustee to be a receiver is extremely rara» 
and only where he will act without emolument. The princi* 
pie of the court is, that a trustee shall not be the receiver if anj 
ether can be procured." « 

- _ Sd. J Muter in Chancery. 

fiitch^Tj sd* ^ SoUcUor in the ca^se. 8 Yesey, Jun. 1 S7. 

6 Vesey, 427. Solicitors or attomies not in the cause, are not absolutely 
1966 15 disqualified, but Lord Eldon has stated, << that the circum* 

yetey, 296. glance of a party proposed being a practising barrister, de* 
serves serious consideration." And Lord Thurlow has ex- 
pressed an opinion, ^' that all professional persons are iai. 
proper. 
Cre\iz6 V. The Master need not state his reasons for the appotntment. 

l^nZnS '^*'® ^®** ®^ ^^^ appointment ai*e to be paid in the first in- 
J3t. c. c. Stance by the receiver, find he is allowed tb^m on passing hie 
?! ?' aliJ^"^' accounts. 

Where the estates lie at a great distance from each other, 
^wo receivers may be appointed. 



per, 260. 
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|f • ^ Vewy, The rules of the English court w^ere formerly very strict in 
VBaii Si "®* allowing the receiver to make leases or even repairs with* 
f^^tiy, 189. put a previaujs approval of the Mabtcr. Biit our court would 
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undoubtedly sanction vhen performed, mhat it wonld have di-6 Vesey, 
rected to beperfurmed : and it is the constant conrae for officers H^'^' ^^ 
of this description to perform their duties without the previous «MeriTale, 
approvni of the court. ^' 



CAP. yi. 

Sbction 1. 

PASSING ACCOUNTS OF GUARDIANS, RECEIVERS, 

ANO COMMllTEES. 

THE present subject is treated in the English court, as 
one of such great Importance, and has been so little attended to 
here, that I have entered more largely into it, than its €onnec«> 
tion with my plan appeara to demand ; being strongly im- 
pressed with a conviction of tlio great benefits wliich would 
result from adopting a stricter system. 

By the forty fourth role, it is directed, that all guardiims, 

receivers, and pommitteas of lunatics or idiots, if the clear an* ^^* *^* 

nual value of the estate committed to their management ex* 

ceeds the sum of SSOO^ shall once in every year, and if of a 

less value, once in every three years, exhibit to the court, and 

file with tlie register, or assistant roister an account of their 

guanltanships, or other trusts, and of the balance of money, 

that may then be in their hands, respectively, that the court 

may take proper order for the disposition and improvement 

thereof. And the register or assistant register is ordered to 

furnish eaeh guardian, &c. with a copy oi this order.'' 

As to committees and receivers^ in England, the order of ^ Q^m^^ 
appointment directs, that they shall pass their accounts annu* 392, 393! 
o/Ijfy and it is made also part of the condition of the recogni- Ei^^oiStai. 
zance. * This excites the attention of the sureties. eo4. 

By an order of the 25th July, 1792, it was ^^c^*^"^* ^*"** 
** that tho Lord Commissioners, taking into their consideration 453. q. ^gy 
the necessity of having the accounts of committees and recmv« &eam«a 
era of lunatic's estates regularly passed, and the means of pre- 45^ 
venting such accounts running in arrear, did think fit, and 
tliereby order, that the Masters of the court should, on tho last 
«ett after trinity term in every year, certify to the Lord Chan- 
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cdlor» &c. the state of the several committee's and receiver^ \ 
accounts in their respective offices/' 
2^ A general order, directing in like manner the Masters te 

orden, certify the state of all receivers* accounts in their respective 

^^ offices, was made on the 15th December, 1792. 

And the following order respecting receivers was made on 
ubVi Turner, the 8dd April, 1796. ** It appearing from the returns made 
"^^^^ by tlie Masters in. Chancery, that many receivers ' of estates 

appointed by the court, have not been punctual in passing their 
V accounts, and paying in their balances doe thereon, as tliej 

ought to have been. Therefore it is ordered, that the several 
masters of the court shall hereafter fix days on which all re- 
ceivers in their respective offices shall annually procure their 
accounts to be delivered unto the Masters, and also the days oa 
which such receivers shall pay the balances appearing due om 
the accounts so delivered in, or such parts thereof, as the mas- 
ter shall certify proper to be paid by them. And it is farther 
ordered, that with respect to such receivers, as shall neglect 
to deliver in their accounts, and pay the balances thereirf; at 
the times to be flsed for that purpose, the several Masters to 
whom such receivers are accountable shall from time to tinie^ 
when their subsequent accounts are produced to be examined 
and passed, not only disallow the salaries therein claimed by 
such receivers, but also charge interest at £5 per centum up* 
on the balances so neglected to be paid by them, during the 
time the same shall appear to have remained in the hands of 
such receivers. And further that every receiver lAall eaiA 
year procure his annual account of receipts and payments, re- 
specting the estate to be examined and settled by the Master, 
within the space of six months next ensuing the time appointed 
by such Master for delivering of such accounts into his office ; 
and in case of neglect, a certificate of the default is lierebj re- 
quired from the Master in whose office such negfect shall hap- 
pen.'* 

The following cases shew the strictness of the court upen 
this subject. 
Fletcher v. This was a case before the above order. '* Tlie Lord Chan- 
Dodd, cdllor said,— 'I will make a receiver pay interest, if be keeps 

^^ esoy r. ^g^^y |„ j,|g ^^^^ ^ quarter of a year after it ought to have 
been paid into court* Let the master compute what money 
was in his hands at the time it ought to have been paid into 
court, and compute interest from that time at the rate of 4 per 
cenf 

Poiu p. •* The receiver was one of personal estate, and his bond was 

VeiSy^o!^ *® pay the' money in as before ordered, or afterwards to be di- 
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^rMted. The order appointing bim directed it to be paid^from 
time to time* The Master reported upon his accounts^ tluit he 
found several sums to have been received in October and De- 
cember 1804^ and retained to the end of 4806, when he made 
a payment* The Master disallowed his claim of one shilling 
in the pound for bis salary, and submitted whether interest 
should not be paid for each sum from the time it was received. 
Ijord EldoB confirmed the disallowance of the salary, but de- 
cided that as this receiver was not like one of the rents and 
profitSf who was recognized to pay in annually, that he should 
not be charged with interest from tlie time tiie money came to 
his bands, but like an executor, having regaid to the circum- 
stances of the retention/' 

*^ A receiver not paying in at the proper period, may either ^^yi» «• 
be moved against for a commitment, or his bond may be put i^vesey^ 
in suit.*' 141. 

The decisions of the court are equally rigorous with regard 
to oommitlees, though there is no general rule similar to the _^ UinBOD 
above relating to receivers. *' The balances remaining in 304. 
the committee's bands, after passing his accounts, ought In gen* 
eral to be laid out in the purchase of bank S per cent, consoli- 
dated* annuities in trust to the matter of the lunacy." 

" The committee of a lunatic upon paying his accounts for ^"^j^*? y _ 
several, years together, t^pplied for costs. Lord Thurlow, — sey, Jan. S96. 
I will not give him costs. If a committee desires costs, he 
must pass his accounts regularly as he ought. The negligence 
of a Committee^ in not passing his accounts regularly is alone 
a reason upon which I will always refuse him costs." 

^* Petition by a committee to pass his accounts before a Mas- ^-parte 
ter. Lord' Chancellor,-— The thing has run into so , much ^^y ]J!|']5^.^'^ 
abuse lately, that I .will never suBbr a committee to pass his 
accounts without referring it to a Master to see what sums 
of money he has had in his hands from time tq time. I must 
not allow a committee to keep money in his hands without 
paying interest for it. Therefore let Uiat inquiry be made." 

*' Petition to pass accounts.— -The Master had reported Ex-parte 
above d620O0, savings from the personal estate made by the ^ v^mj, jr. 
lunatic's brother the petitioner before the commission was tak- i&6. 
en out. 

Lord Chancellor,— -He means to pay interest I suppose. 
The Solicitor General said, he had made no use of it. 

r 

Lord Chancellor, — But he ought to have made use of it. If 
he has been provident in not*doing so, that will be something. 
Let tiie Master state any particular circumstances." 
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The interest given is 4 per cent* 

** The committee liaving preferred bis petition to pass hb 
accounts for several years together. Lord Tliurlow directed 
the Master to make annual rests, and compute interest on tiia 
balances appearing due from the end of each year to the date 
of his report, at the rate of 4 per cent, per aimum. 

Where the whole income is allowed for. maintenance tlie 
committee is not compelled to account, unless fraud appear. 

** In a case where the surplus, after retaining the anmid 
allowance was not suflScient to bear the expense of annually 
accounting, being but £8. On petition it was ordered that 
the sum annually received by the committee might from tine 
to time when received, be paid into the hank, (the amoaat to 
be verified by the affidavit of the committee; and that the or- 
der directing the committee to pass his accounts annuallj^ be 
dispensed with/^ 

Suc)i are the^ regulations of the court u[K>n this sulyec:! in 
England. 

In Ireland, Lord Redesdale appears to have taken it inta 
very deliberate and anxious consideration, and has framed a 
rule of great utility, and admirable precision* 

This role extends to guardians, receivers, and commftiec^ 
appointed in any manner whatever. Its provisions are these 
in substance. After reciting that several such persons have 
neglected to account, and that many instances have of late ap- 
peared, of gross misconduct and neglect, as well in such per- 
sons, as in their solicitor^ and solicitors for minors and others, 
who ought to have taken care that such accounts were duly 
passed, whereby great loss has happened to the parties inter- 
ested, and the securities have been put in hazard, and m some 
instances have been obliged to pay for the default of their 
principals, and considerable costs have been incurred, it di- 
rects, that the Masters in whose offices such persons ought tti 
account, do ta£e care, that they be required to account fnua 
time to time at tlie direction of such Masters, according to the 
circumstances of their respective cases,, and the value of the 
property ; and such accountable persons shall account at tbe 
times of the Master shall so direct. 

That the Masters make lists of all accountable persons in 
their respective offices, the nature of their appointment, time of 
their app<iintment, and time to which they have accounted^ the 
securities, and the balances in hand, if any, on their lafHt passing 
their accounts. Tliat if the Ma* tcr deems any person sliould 
account, he may, of his own authority, or at the instance of 
any person, he shall think competent to apply to him touching 



OF MASTERS m CHANCERt. Igl 

Ihe same, issue a summons to the accountable person, require 
ing him to account witliin a certain period, iimited in such 
- fiummmis | and shall direct it to be served by such person's 
solicitdr or agent in tite matter, or if he cannot find him, or 
think him not lilcely tb proceed diligently in ^omjielling the 
account, the Master may dii-cct the summons to be served and 
proceedings to be taken, by any other solicitor 5 that if such 
pei-son do not duly account, upon the Master's certificate of 
such default, an attachment shall issue against him as of 
course ; and if the Master shall so direct^ the recognizance 
shall forthwith be put in suit. It further directs, that lists of 
all accountable persons should be put up in the Chancery of- 
fice, to apprize the sureties of the hazard tliey incur. That 
the Masters In passing receivers' accounts inquire into their 
diligence in the office, and if neglectful, do not allow fhem 
poundage, or moderate the allowance ; or if guilty of delay ' 
in accounting, the Master may refuse to allow his costs or 
poundage, or may report the matter specially with his opinion 
thereon ; that the cburt may oi-der Costs, or discharge him, 
as circumstances require/' 

The evils arising from a neglect to call such persons fre- 
quently to account, and requiring the payment of their balan- 
cei), are strongly displayed by Lord Elden. 

** Motion to discharge a receiver, and tliat he should pay in- r. 

tercst on the balances in his hands. Fletcher y. Dodd, was v"*"^ji 
cited. •■•^' ^* 

** Lord Chancellor,—! am glad to find Lord Thnrlow has stat- 
ed, what is expressed in the case cited. I will have receivers 
know, tirat if they do not pass their accbnnts, they shall al- 
ways pay interest. 

I have been informed by several of the Masters that this 
ease has frequently happened. A receiver passes no account 
during the whole minority ; and just when the infant becomes 
adult, tempts him with a large balance. Art amicable bill is 
filed. The young man consents, and so the receiver passes ^o 
account whatever, pays over the balance^ and pays no inter- 
est." 

In FotU v. Ldghton, Lord Eldon makes similar remarks. 15 Vesey^ 
The passing of accounts is in our state very much neglected^ ^^* 
and the rale itself is not sufficiently strict to ensure the safety of 
the fund. In effect it is merely an advantage to the accounting 
party, by stating an account for him, frequently under 'the in*' 
spection of a Master, which probably can only be surcharged 
and falsified afterwards^ It is not in any manner serviceable 
to the objects of the trust* It is not brought before the c^iort 
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by an adverse party. The court in almost every case, is en- 
tirely ignorant of tlie state of tbe account, and the balances re- 
main in the party^s hands, subject to the peril of a change in 
bis circumstances, or his misapplication. If it is fourtd so im- 
portant to press such accounting parties with great vigilance 
in England, where tbe recognizance binds all the lands of the 
cognizor from its inrollment j much more essential is it here, 
where this security does not exist, where the facilities of pass- 
ing property out of the reach of creditors are so great, and 
where the fluctuations of responsibility are so rapid. 

It may be suggested whether a set of rules similar to tbe 
following would not be beneficial* 

That the order made, and the recognizance entered into, 
upon the appointment of every guardian, committee of lunatics, 
and receiver, should contain a provision, that he account (an- 
nually f or every two or three years, according to the amount of 
property) and pay in the balances in his hands, or such part 
thereqf as the court shall direct. 

That the guardian, &c. account in the office of the Master, 
by whom they wore approved of, except otherwise specially 
directed. 

That the Master appointing a guardian, &c. shall at the 
expiration of every year, (or other time according to the period 
fixed for accounting) issue a summons requiring such guardian, 
&c. to produce and prove his accounts before him, at a cer- 
tain time to be fixed in such summons, and 'direct the same to 
be served upon the party by a solicitor to be chosen by tbe 
Master, not being the Solicitor prosecuting t/ie appointmeni.{d) 
That notice of the time of passing the accounts be given to 
such persons, as would be entitled to a distributive share of tbe 
lunatic's or infant's estate, if he were dead intestate, or in tbe 
case of a receiver, to the parties in the cause, and also to tbe 
sureties of such accounting party. 

That after the accounts.are passed, the guardian, &c. pay 
in their balances, or so much thereof as the Master reports 
should be paid in, within a time to be fixed in the report for 



*u ^^>t ^" ^^^^^ A*^"" ^'^® ^^^ ®^ ^^^ Redesdale. He directs 
the Master to require the proper solicitor or agent of the accounta- 
ble party, to conduct the proceeding, unless he deem that such so- 
licitor will neglect tbe duty, when he may select another. This dis- 
cretion may be very proper in England and Ireland, where the 
Masters are honourably independent of the favour of solicitors, and 
receive their business immecfiately from the court. But in the sit- 
uation of Masters here, it would be imposing a duty upon them, 
too often conflictmg with their interests, to be exercised decisively. 
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such payment, after service of an order entered thereapon ; 
and that, upon filing the report, an order maj be entered re- 
quiring the payment, according to the direction of the report. 

The rule of our court does not require that the accounts of 
guardians, &c. should be examined and passed by a Master, 
directing only that they shall exhibit to the court, and file 
with the register, &c. an account of their trusts. It is a gen- 
eral practice however to pass them before a Master. This 1 
proceeding is ex-parte, though the Master may summdn the 
next of kin, or parties in the cause, if he deem it proper^ 
The Master examines the party, or receives sufficient evidence 
of the items of the account, and reports tlie amount of dis* 
bursements, of receipts, and the balance. 

The accounts are sometimes stated by the guardian, &c« and 
filed without any examination by a Master, and of course with- 
out the privity of the court. I cannot perceive of what use 
this mode can be, even to the accounting party himself. It 
cannot obviate the necessity of treating his accounts as entire- 
ly open upon a final settlement ; whereas if he passes them 
regularly before a Master, who examines him upon oath, and 
inspects his vouchers, and reports that he has done so and is 
satisfied, I should think the court would afterwards treat it 
as a stated account, and only give leave to surcharge and fal- 
sify. This would unquestionably be the case, if the parties 
interested had been summoned to attend according to English * 
rules.— And perhaps even against an infs^nl himself, it woul4 
be consiclered as a settled account* 

In the case of Dawson v. Massey, the bill was filed among bT^L^^^ 
other things to have the accounts of a guardian opened as 
fraudulent ; that the plaintiff might be at liberty to surcharge 
and falsify, specifying errors. The guardian had passed five 
accounts during the nj^inority, which it appears were passed in 
the court of chancery. The bill was by the wai*d on arriv- 
ing at age* 
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THE English practice in case of committees is, to 
present a petition tor an prder to pass the accounts. 

The order directs, that it be reiferred to the Master to take 
the petitioner's account or further account of the Junatic^s es- 
tate from the foot of his last account passed by said Master ^ 
to malie all du^ allowances, and that due noHce of attending 
said Mister be given to such person or persons as would he enli- 
Ued to a distrUmtive share of the lunatUfs estate, if he was dead 
fntestatp, 

liord Hardwicke refused the next of kin their costs for at- 
tending, but the court has since considered it of so much be- 
nefit to have the scrutiny of persons interested in the fund, 
that it has altered hiq decision. Lord Hardwiqke said, — ** He 
would not allow them costs, because if ey^ry relation, who 
thought he had an interest to attend, should have costs^ it 
iyould bring a great burthen on the lunatic's estate.'* It is 
not probt^ble this inconvenience would take place to any ex- 
tent, as they would be exhausting their own eventual property ; 
and it would be easy to correct it, by allowing but' one bill of 
costs to one of the next of kin, except in a special case, as 
wliere another detected an important error, aud augmented the 
^und. 

If the Master is informed of the names of the next of kin, 
he may direct a summons to he served upon them immediately! 
If not he should require an affidavit stating them, to be laid 
before him* 

The committee having brouglit in his accounts, a warrant 
isaues, underwritten,— ** To examine the accounts of the com- 
mittee of the lunatic.'' The next of kin can Inspect the same 
at the Master's office, and obtain a copy, if he thipks proper. 
The accounts are then examined upon warrants to proceed 
fipon them, or adjournments, as usual. 

If the parties attending find any omission in the account, 
they may bring in a charge for the item. I presume however. 
If they wi9h to examine the committee, an order should be pro- 
cured. ... 1 

The committee must veiify his account by affidavit ; the 
form of which is given in the Appendix, No. 5i. 

This affidavit with vouchers for his disbursements are suffi- 
f lent evidence, without prpving the vouchers. The jidversn 
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party must falsify the itemsy or at least render them Buspicious. 

When the report is prepared, the usual warrants are ta-'Turaer,* 
keii out upon it. For the form of the report. See Appendix, pee Bill 
No. 52. 

Of course this is not done under our rule where tlie pro- 
ceeding is eX'parte. 
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Section S. 

PASSING ACCOUNTS OF RECEIVERS, 

» 
THE receiver leaves a copj of his account at the Mas- ^ Tuniet, 
tcr's office, It exhibits the nature of the estate, rents, and 261. 
income of the year, or other time for which be passes the ac- 135^^^^*^^ 
cocpnt, his disbursements, charge for salary, and costs of pass- 
ing his account carried out in blank. If it is the first pass- 
ing, the costs of his appointment should also be included^ 

A warrant i^ then served . upon the opposite party in the 
cause. The affidavit of the receiver to his account is also 
brought in, with proper vouchers for his disbursements. His 
btU of costs, as well as those of the plaintiffs and defendants, ^ ^^^^ 
attending on the passing his accounts should also be produced. 468. 
The Master befoi*e whom the reference proceeds, taxes them 
in England. Here it would be necessary to have it taxed by 
the taxing Master before produced. 

It is the habit of the Masters in England to enter the ac- i Turner, 
counts passed before them in a book, instead of annexing them |^l*. 
by schedules to their reports. The report alone is filed at the SmHh, i 
report office, and a party wishing a copy of the accounts must I>icken8, 78a. 
procure them from the Master. No such course has prevailed 
here ; the accounts must be annexed to the report, and filed with 
the register or assistant register, whose privilege it is to make 
copies to be used in court. When the report is prepared (he i Tumpr, 63. 
usoal warrants are taken out upon it. 

The affidavit of tiic receiver and the report are similar to 
those upon passing the accounts of a committee. 

The receiver must procure his accounts to be settlcil within ^'^fif'^i^^ 
SIX months after the time fixed by the Master for bringing thorn 
in. The Master fixes a day by wliiHi the balaticc must b^ 
paid into the bank^ or such part of it as he directs. 
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Ll!""^'' TIm salaiy allowed the ireceiver iu England is £5 per oeai 

^ upon the gross rental of the estate^ without regard to Ae re*^ 

oeipts or arrears. This is the maximum, and where tbe tyv- 
talis very large, a much smaller per centage has been al- 
lowed. Where the rents were J68000 in one case, the reoeif- 
er was allowed £SQO. The Master's judgment upon the 
quafUujti is usually decisive* I &m not aware of any instiuice 
in which the question has been brought before our court. TV 
act ditecting an allowance to executors, &c. does not extend 
to it. 



Sbction 4. 

PASSING ACCOUNTS OF GUARDIANS. 

I DO not find any thing in the English books under this 
head, nor caii I explain why the general orders of the court 
relative to the passing accounts^ of receivers and committees, 
do not extend to guardians. But our own rule includes them, 
and the practice must be the same as upon passing the ac« 
counts of either of the other description of parties. 'The af- 
fidavit of the guardian on leaving his accounts is stated Ap- 
pendix, No. 53. If the practice should be adopted, or the Mas* 
ter in a particular case should deem it necessary, to summon 
the next of Icin to attend, the underwriting may he, — '^ To 
examine and pass the accounts of A. B. the guardian.'' 

The Master in such case may require an affidavit to be pro- 
duced of the names of the next of l^in. 

For all disbursements vouchers must be exhibited, or proof 
of payment. The adverse party, if any attend, must throw 
some suspicion upon the vouchers or they should be admitted. 

It is clear that the general rule of allowing an accounting 
party all sums under SSO, and to the amount of dSlOO, ought 
not to be applied in full extent to the passing of accounts at 
short periods, when the proof of payment, or procural of 
vouchers is easily within the party's power ; otherwise in the 
greater part of cases, a guardian accounting annually need 
uever produce a voucher, as his disbursements would not 
equal the sum allowed. It is proper however to observe that 
rule for such trifling disbursements as it is not usual to take a 
voucher for. 
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When the. accounts are examined, the Master reports upon 
tiiem^ and delivers his report after issuing a draft and the usual » 

(bearrants. By our practice where the proceeding is ex-parte, 
this of course is not done. 

Forform ofreports. See Appendix, No. 53. 



CAP. VII. 

Sectioit 1. 

REFERENCE FOR ALIMONY AND EXPENSES OF 

SUIT. 

UPON a bill for a divorce, whether filed by a hus- 
band or ^ife, the latter is entitled to a support pending the suit, 
and for a sum of money to carry on the proceedings on her 
part. 

The cognizance of this subject/ which belongs in England Bami^ Ecc 
to the ecclesiastical courts, is given by statute of our state to ^^> ^' * 
the court of Chancery. 2R. L. 197. 

The practice of those courts, and that in cases in chancery 
of a similar character, such as maintenance, will afford the 
rules upon this subject. 

The Court refers it to a Master to fix a proper sum. 
The solicitor should lay before the Master a proposal and 
state pf facts, setting out the fortune of the husband, and his 
yearly income, whether the children of the marriage, if any, 
are living with her, and any other material circumstances 
bearing upon the question of an allowance. It concludes with 
proposing a certain sum to be allowed, for alimony, and a sum 
for expenses. (Appendix, No. 54.) 

In the ecclesiastical courts, these particulars are propound- Cockburn^s 
ed in the libel, and upon the answer of the husband coming in, fgl!^^' ^"^ 
the Judge assigns the alimony ; or he examines the neigh- 
bours of the husband viva voce, as to his circumstances. 

Upon filing the state of facts a summons should be taken 
out* and served as usual. l ._ 

As to the costs, the proctor ^Mimwr a bill which the judge 
taxes. The Master, if that point is litigated, should require Fioyers^ 
the solicitor to do the same, and as to uncertain items, as num- 50^^^'* ^^^' 
ber of witnesses to be examined^ &c. he may judge witli as mucli 
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accuracy as possible^ from the statement, by affidavit If 
quired* of the solicitor or party ^ 

When the report is prepared* a summons to peiiise the drafi^j 
and to settle it should be taken out, if the adverse partjr a^ ' 
pear and contest before the Master* See Appendix, No. 5 5. 

'^ Alimony signifies that proportion of the husband^s eBtatc^ j 
which by the sentence of the court, is allowed the wife for her 
maintenance, (upon any separation from him) pendente Kle." 
Separation is the foundation of the claim for alimony. 
iio?"croi^,^* The wife cannot sne for it during cohabitation. 
Car. 290. ' It is laid down, ** that no alimony can be decreed but by 
Baron X'^* ^^^^^^ ^^ pi'o expcHsis HHs, unless there be first a decree for 
Feme, (x. a ) separation/' This position is placed upon the case of ffTkare- 
O^kr^C ^L '^^ ^* JFhorewood. An examination of that case will I think 
^is. Part 2. ' shew that the position is this ; that the husband by allowing a 
separation, consents to alimony, and may at any time previooi 
to a decree stop the allowance, by offering to cohabit, and 
support the wife, and may compel her ad cbsequia ddriia ; and 
thus the alimony is decreed, or continued by consent. 

In that case the decree was for an allowance to the wife, till 
they cohabited and during separation. 

** The husband offered to cohabit, and to use her as bis 
wife, and the court suspended the alimony, that she might re* 
turn and make trial ; and said it would hear the wife's com* 
plaint with favour, and lay on the decree again, if there were 
cause.** 

This case was before the commissioners of tlie great seal, 
during the civil wars. The ecclesiastical courts being sus- 
pended, jurisdiction was specially given to them. 

Alimony is given from the time the citation was served or 
returned. ** According to practice, in the first instance, ali- 
mony is allotted from the return of the citation, yet this is not 
absolutely binding, for Clarke lays it down, tliat it shall be al- 
2 PhiiTmorc'a lotted either from tho date or from the return of the citation. 
Reports, 208. (Citing Clark's Praxis. Tit. S5.) This leaves it in the dis- 
cretion of the court, and very properly. If diligence is used in 
the return of the citation it may be sufficient to allot from that 
time, and which is now the general practice, for till tiien she 
may be able to obtain subsistence on the credit of the hus- 
band.** 

By analogy to tliis rule, the Master should allow alimony 
from the return of the sidtpccna. 

In Mix v. •l/ix, — alimony, not bcin.'^ prayed by the hill, but 
by a petition after it was filed, it was granted from the date of 
the petition. 
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*' It is assigned pendente lite^ at the rate of so much per week ^^^•''iL 
to be paid ttsqut adfinem litis.** 

By our practice generally, the allowance is given monthly. 
A.S to the proportion allotted, the general rule of the ecclesias- ibid^ 
tical court is '* to assign a third or at least a fourth part of the 
yearly value of the husband's i*eal estate ; and if he hath none^ 
t« tax him according to his dignity^ and the common fame of 
his personal fortune/' 

This rule seems derived from the amount of the dower right 
of the wife, and as to personal property, perhaps an analogous 
ofi6» derived from her interest under the statate of distributions 
If her husband were dead intestate, would be proper; that is^ 
to allow a moiety or one third, as there are children or not, of 
tlie yearly income of that property* 

*' The defendant was an oftcer in the navy, in the receipt Mlkt^'Mlx, 
of about seventy dollars a month. There were no children of j^^p, ^Qg/ 
the marriage, and the chancellor allowed the wife thirty dol- 
lars per month." 

In Denton v. DentaUf it appeared fi*om aflSdavits, that ttie Ibid, pa|;«, 
husband was worth above jS200,000. The chancellor order-, 
ed a monthly allowance of Si 00 to the wife; and a deposit of 
JSd50 for her costs." 

The affidavit of the wife is evidence in the lirst instance^^ 
•* In JKor v. MXf the Chancellor made an allowance for ^^ «'"?'*' 
Alimony upon petition of the wife, setting out the husband's 
income and sworn to/' 
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SliCTIOIT S> 

REFERENCE TO TAKE PROOF OF ADULTERt. 

IT is provided by the statute, that if the defendant to «• *• ^ ^^' 
a bill for divorce, shall by answer admit the Aduttery, or if 
the bill be taken pro confesso^ it shall be the duty of the court, 
before pronouncing a decree of dissolution, to rctfer the sakne to 
a Master in Chancery with directions, to take the proof of the 
adultery charged in tlie bill, and to report the same to the 
dourt with his opinion thereoii, and the cause shall be heard 

S2 
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tipon such proofs and report previous to a final decree ILcre- 

in. ^ , 

The order in this case usually is,—" That it be referred to 

one of the Masters of this Court to take proof of the fact of 
adultery charged in the complainant's bill, and to report to the 
court the proofs which he *all so take together with his oprn- 
ion thereon, in writing." Sometimes it directs the Master t© 
take proof of the material facts charged in the bill of com- 
plaint. 

I'his order cannot be entered of course. 

The order and Bill should be left with the Master, and if 
the defendant has appeared, a summons must be served which 
may be underwritten,—*^ To take proof of the adultery charg- 
ed in the bill." 

The witnesses* testimony must be i*educed to writing, and 
signed by them. It is usual to annex the originals with the 
witnesses' signature, to the report, though perhaps certified 
copies by the Master would suffice. 

And if the reference is contested, the draft of the report 
should be prepared and settled as usual. 

There are some points on this subject of importance. 
Sect lit. Tl^e jurisdiction of the court is given by the following sec- 

€R.L. lyy. ^j^^^f the statute concerning divorces. " That it shall and 
inay be lawful in all cases of adultery, by a husband or a wife, 
they being inhabitants of this state at the time of commiUing 
sudi adultery, or when the marriage shall have been solemnized 
or taken place within this state, and the party injured by such 
adultery, shall be an actual resident in this state at the time 
of the adultery being committed, and at the time of exhibit- 
ing the bill, for such injured party to exhibit a bill in the 
court of chancery, praying a divorce, &c. 
Mix V. Mix, The first clause of this section gives jurisdiction upon the 
C.^aoS!* ^ " ground merely of infioMtation within the state at the commis- 
sion of tlie act. This is the only requisite circumstance. 
A removal after the commission would not take aM'ay the ju- 
risdiction. Then the question is, what constitutes inhabita- 
tian within this clause. One point is whether the actually be- 
ing in the state at the time is necessary. If the state should 
be the settled home of the parties, and the act be committed 
during an absence of a few days, plainly temporary, would 
the case be within thcf statute ? If it would, then the question 
occurs, to what extent of time that absence may be protract- 
ed ? May the parties, natives of the state, reside in a foi*eipi 
country any number of years, clearly however with the inten- 
tion of returning to tlie state, and treating it as their home, 
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the act being committed abroad ? It seems difficult to find any 
precise rule as to tlie length of absence. The extremes of the 
subject are, whether actually being in the state, as well as its 
being a permanent residence on the one side is necessary, or 
whether the mere fact of tliis having been the settled home of 
the parties, and of tlieir continuing to regard it as sucli, an4 
intending to return is on the other side, sufficient. 

It is clear that actuMy being in the state is not aU that is neces- See 'Williain. 
sary. - There must be aninrns manendi^ the regarding it as a \\^j^\ j^, 
permanent residence. In this particular the term is the same as C. C. 392^ 
a domicil when applied to the succession to personal estate, 

Whether the term may not be taken throughout as synony- 
mous with domiciliated, is fit to be inquired into, as that would 
aff*ord some fixed rules. 

The leading case determining the meaning of that term with 
regard to succession, is SomervUle v. SomerviUe* 

One rule there established is, that the original domicil, or 5VeMy, J|> 
the/orum originis is to prevail, until the party has not only ac- 
quii*ed another, but has manifested and carried into execution 
an intention of abandoning his former domicil, and taking an- 
other as his sole domicil. The domicij of origin is not that of 
birth. Tlie accident of birth in a particular place does not af- 
fect the domicil. The infant's domicil is that of his father. 

J^ext, That the domicil of origin continues during pulpillage« 
No domicil can be acquired, till the person is ^t suris. 

Thirdly f — What shall amount to a manifestation of an in- 
tention of taking another as a sole domicil is necessarily a 
matter of uncertainty. The Master of the Rolls applauds 
Bynkershock fur not hazarding a definition, and treats that of 
the civil law as vague. That definition as quoted in the case 
is, — Ubi quis larem rerumque ac fortunarum suaram sutnmam 
constituit. The residue of the passage is, — Unde rursus not 
sit discessurua, si nil avocet ; umle cum profecttis est, peregrin-, 
an videtur; quo si rediit, peregrinari jam destitit. L. 7. C. 
De Incol Domats civil law,. 2. 4 84. 

It is difficult to suppose, that the term inliabitants in the act 
is to be held the same as (Urmiciliated, and subject to the^e rules. 
If so, a case of a person whose domicil of origin was in this 
state, residing in foreign countries ten or twelve years, but 
with the clear intention to return here, and treating it still as 
Ids domicil, marrying abroad, and his wife there committing 
adultery, would be within the jurisdiction of the statute. No 
objection could arise from the wife's being a foreigner, as liev 
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legal residence would follow that of her husband. So exti-euM 
a case cannot be within the act* 

On the other side, if actually being within the state is in- 
dfspensible to constitute an inhabitant within this clause, a 
strong case n^ay easily occur in which the law would be fla- 
grantly evaded, and public morals offended. A man might 
continue the cooimission of his crime in a neighbouring state, 
while he pursued his occupations, and was in all I'cspects a 
fitizen of this state. 

I therefore conclude that by the true construction of thetero!, 
it neither requires actually being in the state at the time, nor 
is synonymous with domiciliat(fd merely. But that there must 
be a residence (such ^rhaps as would gain a settlement) which 
is consistent with a temporary s^bsence ; and that residence 
inust be combined with the Intention of i^maining. 

The second clause of the statute giving jurisdictions 18*2— > 
^' When the marriage shall have been solemnized or taken 
place within this state, and the party injured by such adulteiy 
shall be an acttud resident in this state at the time of the adul- 
tery being committed, and at the time of exhibiting tb^ bilK^ 
It would seem that the legislature intended to make a dis- 
tinction as to the degree of residence in the state, necessary ih 
the two cases, of jurisdiction. Where the man'iage has taken 
]^Iace here, the phrase is actval resident, applied to the injured 
party i and this residence is to exist both at the commission of 
the act, and at the filing the bill. Where tlie case depends 
inei*ely upon the period of commission, the term inhaHtants, 
applied to both parties, is employed. If the terms are equiva- 
lent, more is rec^uired to give jurisdiction in case of a marriage 
]ici*e, than when in another state, viz. I'csideuce at the fiKtifir of 
the bill. This could scarcely have been intended. Our court 
however, has given a construction to tlieterm, contrary tatbe 
i J0hn. C. C. distinction I suppose. In WMiamsan v. Parisien, the case 
ito2. ' was this,^— The marriage had been solemnized In New .York. 

The plaintiff, the husband was absent about eight ye^irs, when 
the wife married, and continued in the marriage stato^ with 
the second husband, to tlic time of filing the bill. The plain- 
tiff returned shortly after this marriage to New York, and 
soon left it again, and was absent about twenty years. Ho 
had a house of trade in Jamaica, where he resided. He had 
; Ifeen m New York, as it appeared by the testimony abont two 

or three months before filing the bill, and then was (here. 

The Chancellor said, — " The party suing for a divcwcc 
must have become an inhabitant, and taken up his residence 
lierp with a bonajide, and permanent intent, X^^^^^ naust b^t|jjs 
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€mimvM xaanendif or a train of conduct and act8» shewing an 
intended settlement liere, before lie can bring himself within 
the policy as well as the language of tiie statute. I find suffi- 
cient reason for dismissing this bill simply on the ground of a • 
na^ant of domicU here at the commenceihent of the suit/' 

If this case interprets the statute correctly, I cannot under- 
staad why the legislature varied the term from inhabitant to 
resident. 

By the tenth section it is provided,— •'' That wherever afsme 
oorocri shall exhibit a bill against her husband by virtue of the 
acty she shall not bo deemed a resident or inliabiiant of any oth*< 
er state or county, merely because her husband shall reside or 
inhabit in such other state or county, but her being an inhabi- . 
tant of this state shall be determined by the fact of her abid- 
ing in this state/' 

Although in this section, the term Inliabitaiit is employed in 
contradistinction to resident, yet certainly it cannot apply to 
a case under the first clause of the act, requiring both parties 
to bo inhabitants at the time of the com:mssion. 

It could not have been intended to repeat this clause, as^tp 
the wife, and render her abiding here, all that is necessary. — 
If so the court would have jurisdiction, in case where the mar- 
riage was solemnized elsewhere, the adultery committed by the 
husband elsewhere, and he an inliabitant of another state ; the 
wife being transiently hei*e at the time of the act. It cannot 
apply to the case of a permanent removal after the commission 
, of tlie act, this state being at that time their habitation, be- 
cause that fact alone would be sufficient. 

It would have been applicable, if inhabitation at ihQ Jilin^i^ 
the biU, was requisite under this, as well as under the second 
clauses. 

Tfie section seems to operate merely to remove all difficulty 
under the latter clause in a case where the husband living in 
another state, and committing the adultery there, (or com- Dormat^ ^ 
mittiiig it here, and removing before the bill was filed,) might ^^\\]l^l^/ 
defeat the suit of t!ie wife ; it being a. principle that hee legal Rep. 432. 
residence follows that of her husband. 

The case of JRx v. J^iv, supports these positiotLS. 20^4^°* ^ ^ 

^* The plaintiff, the wife, a native of Great Britain, mar- 
ried in England. The bill alleged that the defendant at the 
I marriage was an inhabitant of the State of New York. — That 
1 he returned to the United States to seek employment. — ^That 
I she fallowed him, and now resided in New York. — ^That he, 
i lincc his arrival in the United States had committed adulterer 
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with I. H. of the City of JWu? Yorkf in or about the month of 
February^ 1814. On demurrer the Chancellor said,-^Ti 
give the court jurisdiction in this case it roust appear ibat the 
parties were inhabitants of this state at the time of committii^ 
the adultery. It does appear that the plaintiff (who is tbe 
injured party) was an actual resident ; but that is not sidt' 
eient, as the marriage was not solemnized here. It nrast 
then appear that both parties were inhabitants of the State at 
the time of the adultery charged ; and this fact is not expressly 
averred, nor does it distinctly and certainly ' appear as to the 
defendant. The bill is not sufficiently clear on this point to 
give the court jurisdiction." 

The adultery must be proved as charged in the hiW, but il 
is sufficient to state it with reasonable precision. 

The statute is, that the court shall refer it to a Master wiik 
directions to take the proof of the aduttery charged in the biiL 
This provision is similar to that in the preceding section upon 
awarding an issue, and upon that section the following case 
has been decided. 

*< Bill for divorce,— Charge,— .That the defendant hatb ia 
numerous instances, both before and since their separatioBf 
committed adultery in this State and elsewhere. 

On a motion for a feigned issue, the Chancelloi' said,< — ^The 
adultery is not sufficiently specified in the bill to award an is- 
sue in pursuance of tlie statute, which requires that the adulte- 
ry should be set forth in the bill. Here is not the least infor- 
mation or certainty, as to time, place, or person, and the de- 
fendant cannot know how to meet so vague an accusation." 



Rule 51. 



Rule 84. 



1 Johns. C. 
C. 198. 



lloyer's 
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46. 



By a former rule of the court, it was directed, that on a 
feigned issue to try the fact of adultery, the confessions of the 
party were not to be admitted as evidence. This rule has 
been abolished. It did not extend to an examination of the 
facts before a Master ; and the Chancellor in the case Betts v. 
BettSf observed, that he would not think himself warranted in 
saving, that the Master was not to take any proof of confessions 
of the party ; for the confessions of the accused is a legitimate 
species of proof which is recognized through the whole law of 
evidence. The party's confession may aid other proof, but 
the decree must not rest alone, nor perhaps essentially, on it ; 
fur there is great danger of collusion between the parties, or of 
confessions extorted, or made designedly to ' furnish means la 
clfcct a divorce.'' The principle is found in the civil law. 
Revtlanti ttirpitudinem suam fides non datur. 
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. rriie rule as it now stands with us, as well s^ tlie reasons of 
it^ are well stated in the following passage. 

** Quia nostris diebus (suadente diabolo") quam plurima pe- Clarkes 
tuntur divortia propter adulteriuro ut eo colore sic seperati^ curiis'Eccie- 
valeant ad secundas nuptias convolare, et ut eo facilius hujus- siastids. 
modi divortium obtinere possint, uxor solet fateri adulterium^ ^ 
de quo collusorie accusator quamvis revera nullum fucrit com- 
missum^ aliquando etiam maritu^ ut ipse aliam possit uxorem 
ducei-e aut minis, verberibus, QSmmAmi aut aliquo alio inodo 
illicitOf inducet uxorem ad confitendum adulterium quamvis nul- 
lum commiserate ad bunc igitur dolum et fraudem obviandum \ 
et cvitandum, solet in his casibus ch*cumspcctus judex secreto 
semotis omnibus, proesertim wivKis indagare amicum mulier 
eatnque sedulo examinaro de veritatc et causa hujusmodi confcs- 
Bionis, ac omnibus etiam viis et modis Ileitis veritatcin percont- 
ari, et si dolum et fraudem hujusmodi rejienrc iMssit, vel sal- 
tofn de eo aliquam probabilem suspicionem iSAnmSSil solet ab- ~ 
siinerc a pronunciatione sententias divortii, nisi petens senten- 
tiam «hBm», adulterfum objectum probaverit per testes vol 
saltern per vehementes proesuniptiones vel famam publicam^ 
Tel aliter, judicis conscientiam quod do vcresimili objectum, 
crimen sit verum, informaverit, ex quo credat confessionem 
dictsemulieris de adulterio commisso, non emanasse per do-. 
lana Sa fraudem.'' 
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THE Statute also directs tllBt if the wife is com- ^*''^' ^ 
plainant, and a decree of dissolution obtained, the court may 
make a further decree or order against the defendant, compel- 
ling him to provide for the maintenance of the children of the 
marriage if anj, and to pi*ovide a suitable allowance to the 
complainant for her support ; and a similar provision is con- 
tained in the eleventh section, upon decreeing a separation 
from Bed and Board. 

The court usually makes an order of reference to a Mas- 
ter to ascertain the proper sum to be allowed under these sec- 
tions. 

Ttie practice and rules upon such a reference are similar to See ante, 
those upon the reference to Sx a sum for alimony. 
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'tt appears to be the most natural rule to consider the 
dissolution of the marriage by the decree, as equivalent to as 
actual dissolution by death, and to apportion the allowance ti 
the ^ife by the same rule of distribution. This will be as 
equitable principle to proceed upon, as far as the property oob- 
sists of real estate. The wife's rights cannot be affected bj 
the husband's creditors, whether by judgment or otherwise. 

But other considerations apply, where the property is per* 
sonal. In case of death, the whole of this must be appliei 
to the debts, if necessary. Where then there are creditors ef 
the husband to a larger amount than his personal estate^ am 
^ the wife be allowed any thing out of that fund, or with reier- 
ence to it ? In the first place the decree is personal for iht 
payment of a sum, fixed indeed with reference to personal es- 
tate, but not decreed to be paid out of it, and no creditcM^ 
have a legal lien or claim upon that fund. If indeed execu- 
tions are issued, it might make a diBerence* 

Next, it may fairly be considered that the fund wliich is 

withdrawn from the reach of the q;*editors by the decree, would 

have been appropriated equally to the maintenance of the wife< 

had no separation taken place, so that the creditors are not 

. robbed of aii advantage. 

i^^^'^V. Sc ^^^ ^^^^^y *^® ^^^^ ®f ^^^^ ^'" ^^^* ^^^ Minn V, JFUs- 
£. 621, more, establish that if a wife is entitled on account of the 

husband's behaviour to a divorce mensa et ihoro in the spiritual 
count, and to have a proper allowance from him, and if in- 
stead of prosecuting her right, a separation is agreed upon, 
and a settlement upon fair and reasonable terms, made bj 
the husband for her maintenance, that such settlement is valid 
against his creditors. 
setaem^^^ Mr. Atherly questions these cases ; but upon the grounds 
381. that decree of the ecclesiastical court upon the divorce, wcHild 

only have afiected the person, and would have left the hus- 
band's estate for the creditors. But his answer to them 
wholly fails with us, as our court may enforce the decree for 
l^m! ^ ^' maintenance by sequestration of tlie personal estate, and of 
the rents of the real. 
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CAP. VIII. 

I 

REFERENCES ON A BILL FOR PARTITION. 

THE Court of chancery assumed jurisdiction in par- ^fS^ <»• 
ntion on account of tlie difficulty attending the proceeding Vew^sss" 
upon the writ at law, where the plaintiff mqst prove his title ' 

as lie declares. By analogy to the jurisdiction in a case of 
cl<M>ver, a partition is granted upon a bill. 

L.ord Chancellor Thurlow said,— -There was no original ju- « V68ey,Jr, 
risdiction in partition, which is a proceeding at common law. **^* 

In the case however of lands holden of the king in capite. Coke, Litt. a. 
and descended to coparceners, livery was not given by the ^* ^^^' *• 
crown without partition, the object of which was to increase the 
king's tenants in capite. The writ was returnable in chance- 
ry, \92iS directed to an officer called an escheator, and executed 
without a jury. 

The jurisdiction in general cases was assumed under the L\*™^"« 
act 32 Henry 8tb making one joint tenant, &c. accountable to aey^'jifml 
the other. This was held to make them trustees for each oth- 
er, and so liable to convey under the jurisdiction of this court. 

Previous to a . decree, the court directs an enquiry by a l^Veiey, 
Master to ascertain who are, together with the complainant, ^''^ 
entitled to the whole subject. 

So under our statute for partition, it is provided " that in ^ ^' ^' dis- 
ease of any sale or partition under that act, and before judg- ^ ^^^^* ^' ^' 
ment therein given, the court shall examine and ascertain the 
rights, titles, and interests of the parties, plaintiffs, and de- 
fendants to such proceedings that the purchaser under such 
sale, may be protected in his title acquired thereby.'* This 
examination has been made in England in open court. 

*^ In partition the role was granted to proceed to examine Hatton v. 
the title of the demandant, under statute 8 & 9 Wm. 3. Cap. ^^^^'^^ 
3 1 . and on the day appointed. Walker opened his title. The Wm. Black. 
several seisins, descents, devisees and conveyances were prov- ^^^' 
ed by affidavits. The deeds and wills were produced and 
read. Judgment by default given.'* 

I have understood that the learned gentlemen who penned ^'* ^**s*- 
our statute of partition has stated, that he had the preceding 
case before him, and that on a reference to ascertain title, it 
was necessary to go as far back into it as possible, because the 
object of the enquiry was, as expressed in the act, that the 
purchaser under the sale might be protected in his title. 

S3 
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uitable. On bills for a speciAc performance, tins i& well estab- 
lished. 
Burden, Law g^t Lord Roidyn lias said that where lands are sold under 
oMf andort, ^ j^|i^ of the cout*t for satisfaction of debts, &c. that the pur- 
chaser may be compelled to accept an equitable title merely, 
viz. that which the decree gives him ; because as the porchas* 
er bought under the decree, he was bound to accept such a 
title as the court could make him. But he himself shews the 
gross injustice of this decision by another of his own decrees $ 
viz* that the purchaser who has been compelled to take ^ 
equitable title, cannot enforce a subsequent sale to a third per- 
son, without giving him a legal one. 

This decision which tends to render the property unmarket- 
able shews that one or the other of the opinions is oontrai*yto 
J*^ *^^5i the principles of the court, and clearly unjust. In New Jer- 
' * My, it is provided by statute, that where a decree is made for a 
conveyance, release, or acquittance, and the party shall not 
comply therewith by the time appointed, such decree- shall be 
considered in all courts of law and equity, to have the same op^ 
•ration as if the conveyance had been executed. 



CAP. IX. 
.Sectiojt 1. 

REFEBENCE ON A BILL FOR ADMINISTERING 

ASSETS. 

Equity THE usual form of a decree in a bill for the adminis- 

6S!^fi!^ *****^®" "^^ ^^^^ '^'— *' ^^^^ ^* ^^ referred to Mr one of the 

Seea form Masters, &c. to take an account of the said testator's debts, 
JohWc ^""®''*' expenses and pecuniary legacies, and to compute inter^ 
648. * ' ' «?^ on such of his debts as carry interest ,• as also to compute 
interest on his said legacies after the rate of per cent, 

per annum, from the time the same ought to have been paid, 
according to the said testator's will, or from such time as is 
appointed for payment of the same by the testator's will, and 
if no such time is appointed, then from the expiration of one 
year after the said testator's death— and the said Master is to 
cause advertisements to be published in the Lofidon GasittU, 
ma such other public papers, as he shall think proper, for tho 
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fceBtatoi*'s creditors and pecuniary legatees to come before liinii 
And prove their respective debts, and claim their respective 
legacies, within a time to be therein limited, or in default 
ftiiei*eof, they will be excluded the benefit of this decree.'' 

And the said Master is also to take an account of the per- 
sonal estate of the said tiestator come to the hands of the said 
executor, or to the hands of any other person or persons by his 
order, or for his use ; and the said personal estate of the tes- 
tator 18 to be applied in payment of his debts, funeral expen- 
ses, a^d legacies in a course of administration/' 

The usual directions for the production of books, and for 
the examination of the parties are also given. 

^* It IS also generally part of the decree that such persons, 
not parties to the suit, who should come in before the said 
Master, to prove their debts, &c. are, before they shall be ad- 
mitted to claim such debts or legacies, to contribute to the 
plaintiff their proportion of the expenses of the suit to be set- 
tled by the Master." ^ rp^^^^^ 
Mr. Turner observes this is very rarely attended to. 5Z6. 
The Master should begin with the advertteements for cred- 
itors and legatees to. come in, and prove their demands. 

In England the decree always directs an insertion in the i Turner 
London OaxetUf and Mr. Turner says, — '*lt is now usually re- 167. 
quired that the advertisements should likewise be inserted in 
some of the public news papera, and in some of the counti*y 
'papers where the testator resided, a measure in which the pub- 
lic convenience is materially interested." 

In Thompson v. Browne, the decree directed the Master, to 
cause reasonable notice to be given in his discretion, eitJier ^47 
persondUy, or inserted in ^uch public paper or papera as he 
should deem profier, for the creditors to come in.' 

The practice is for the Master first to advertise generally 1 Turner, 
for the creditors and legatees to come in, without fixing any \^' 2 Fowl. 
time. The period of such advertisements, and places of their Exch. Prac. 
publication are in the Master's discretion, according to the ^^' ^^* 
circumstances of the case. They may be going on during the 
taking of the account, and when that is drawing to a close, * 
the peremptory advertisement should be inserted, M'hich fixes aj^.^ jg^ 
day by which the creditors must come in. Mr. Turner states 
that the peremptoi^ advertisement may be had a month or six 
weeks after the first is published. 

For form of the advertj^ements — See Appendix No. 5T. 
The Master will allow a creditor to proceed on a claim at 1 Turner, 
any time before his report is settled, or indeed before it is ^g^' ^ ^®*®^' 
signed, although the time limited has expired. After the re- Fowler, 30 1. 
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port b a^^nedf an application to the court is neoaBaary** 'vUMi 
will be granted on payment of the costs of the freola «gp9»] 
tioiinieiity while the fund is in court* • ^ 

The prosecuting party> creditor or other, proceeds nflrfiflj 
the defendants in the mann#^ before fully detailed, 
general head of a reference to take an account. 

The course by a single creditor, in respect to Us 
claim is as follows :^^ 

^* The creditor brings in a ch«*ge, staSiiig the iM^tsre sf 
his debt, the securities and the sum actually due^'^-^ See fona. 
Appendix, No. 1 9. 

'< An affidavit must accon^any the charge T ei i f y iag fti 
substance of it, and that the creditor has no security^ or statii^ 
what ; and in most cases, an affidavit of the due exscotioii ef 
the bond w other instrument, is required from a subscriM^g 
witness." 

In this case Lord Eldon said,««^^ The i^davit ef a credite 
to his debt, before the Master is not to be attended to, if ikt 
debt is contested. It is only an assurance that the debt lias 
not been paid, in cases where it may have been, and the daim- 
ant only knows it." 

Upon leaving the charge a warrant is taken out, and aerr- 
ed upon the solicitors of the parties, underwritten to pro- 
ceed upon the charge of A. B. a creditor. 

'^ If the charge is disputed, witnesses may be examined, or 
ittmay be investigated either by a set of general intorrogato- 
des, for the examination of every creditor, or a particular set 
adapted to the case." With us he may be orally examined. 

The summons in the latter case should be underwritten. 
^* At wliich time the said Ji. ^. is to be examined touching his 
charge." The practice, in either course, is fully detailed be- 
fore, under the- general head of reference to stote accounts. 

The Master settles the interrogatories. 

It appears to have been doubted in one case, whether under 
the general authority in the decree, a Master could exhibit in^ 
terrogatories to a creditor coming in> 

** The plaintiffs filed a bill on behalf of themselves and all 
others, &c. The usual decree was made, for the Master to 
toke an account of what was due to the plaintiffs, and all the 
other creditors, &c. The surviving partners of flie testator 
brought in a charge for a debt due by him on a separate ac* 
count as surviving partner of anotl|pr house, and also on the 
balance of the partnersliip accounts.^ 

The Master stiggested amendments in the charge ^which 
were made. He afterwards stated, timt he did not think him- 
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«ielf autborized to receive proof of the debt, as he considered 
•tbe partnership formed an otyection to the admission of sudi 
proof, that is that surviiing partners could not prove a debt in 
jfet suit for the administeriog of the assets of a deceased partner, 
rrhe surviving partners now moved, that the Master might 
•be directed to admit them to prove their claims under the de- 
cree to save the expense of other proceedings* 

Mr. Bell against the motion said,— That under the decree^ 
the Master could go into no accounts, but what were liquidat- 
ed at the testator's death ; and that he had not the power to 
exhibit interrogatories for the examination of tiie parties 
qlaiming before him. 

Lard £/i2(m.-^It is said that the Master is not in. a situation 
to receive the claim for want of a pow^r to exhibit interroga- 
tories with respect to it. But it strikes me that never can be 
the case ; that tlie court cannot place a creditor in such a situ- 
ation as that his debt is not to be received. It appears to me 
the Master is bound to receive such a claim as this. Suppose 
Ihere had been only a few items on each side to be established, 
can it be said the parties must be put to the expense of filing 
a bill in order to have such an account stated? I think I have 
seen reports in which the Master has stated, thut he was not 
able to ascertain the validity of such claims, without a bill be- 
ing filed for the purpose. If the Master finds, that he cannot , 
go on without an examination of the parties upon interrogato- 
ries, and that it is necessary a commission should issue, the 
parties must apply to the court for the purpose. 

An order was entered, referring it to the Master to take an 
account of the dealings -between the testator in his own right, 
and as surviving partner of one firm, with the banking liouse 
in which the claimants were partners; and also the partner- 
ship dealings between the testator and the last house, and the 
parties were to be examined upon ]nterrogat<T^*ies, &c. with 
the usual directions. 

Ths authorities on the other side are these :— 
In Turner's Practice it is laid down, — *^ That the charge of i Turner 
debt may be investigated before the Master, eitlier by a gen- }^^\ ^„2f *" 
eral set of interrogatories for the examination of each ci*edi- 
tor, or by a particular set to meet the case of a particular 
creditor. It' a particular set of interrogatories were left, 
doubts were formerly entertained whether they must be settled 
. by the Master in the usual way ; or whether the claimant is 
to be examined by the examiner upon interrogatories left for 
that purpose. It seems now to be the generally received opin- 
ion, that the interrogatories must be settled by the Master, as 
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is usually done in the examination of a party in the cause ; 
creditor by making his claim, and coming in under the 
being considered in relation to the cause, a party to it. 
the practice seems so settled,"— Citing 16 Vesey, 239. 
is the case of Paxton v. Dofnglass. '^ 

^* The plaintiffs filed their bill as creditors of Peter 
lass deceased, on behalf of themselves and all the other 
tors^ &C.*— one Christie claimed before the Master, under 
decree as a bond creditor ; and interrogatories for his 
nation were allowed by the Master. — ^This case is also report- 
ed in Tumcifs Practice, 2d. YoL 163. n. (a). 

No order appears to have been obtained in that case. AmA 
in Equity Draftsman, which is a collection of pi^ecedents in. 
actual cases, there is a form of interrogatories brought in for 
the examination of a creditor, the title of which is, ** interrog'' 
atories exhibited on behalf of the said defendants, before J. 3. 
£8quii*e, one of the Masters of this honorable court, to whcHV 
this cause stands referred,/or the examination of T. i9., who 
claims to be a creditor of the testator G. S, in the pleadings 
of this cause named^ pursuant to the decree, made in this cause, 
&c.'' 

Tlie usual decree runs, — ** That the Master may examine 
ail parties upon interrogatories as he shall direct/' 

A creditor coming in may be fairly considered as a part j 
within this provision. 

In Mve V. Weston, Lord Hardwicke said, — ** A man who 
comes in before a Master under a decree is quasi a party to tlie 
suit." And in that case, a creditor after having gone in and 
proved his debt, filed a bill against the executor and heir. — 
1 Sch. & Let ^^^y pleaded the other suit <lepending, and the plea was al- 
lowed. So a creditor coming in may apply to reliear the 
cause. _ 
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The charge of the creditor being gone through, if the Mas- 
ter considers it made out, he marks it allowed. 

A party dissatisfied with his decision, may either take ex- 
ceptions to his general report wlien filed, or may obtain an 
order for him to make a separate report, and obtain the opin- 
ion of the court on thatJ Sometimes its direction may be pro- 
cured upon motion or ]ictition. without a report. 

In Paynfer v. Houstcn for instance, the Master having re- 
fused to proceed upon the claim of a creditor, a motion was 
made, supported by affidavit, tiiat he should be directed to ad- 
mit proof of the demand. The point was distinct and precise. 
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IF a separate report is made, the usual warrants should be ^ T^nerj 
tiiken out to settle and sign it. If tlie creditor wait until the ^^' 
general report, he except<i as usual. 

Where a charge lias been allowed, thci Ci^itor^s solicitor iTuraei^j 
should attend at the Master*s office, and examine the draft of 
the Master's rel>ort, to see that the charge is included iii the 
Schedules ; but he « must not take a copy of the report ; his 
client being lio party to the suit, he csinriot he allowed for if 
in costs. 

In an order of Lord Hardwicke it id directed, that any per- Beam«^B 9^^ 
son shall be at liberty to take a copy of a report without the ^•"» ^''^• 
schedule, or of the schedule without the report. And in cases 
whcriS distinct demands of several parties or creditors are com<i> 
prised in one report, any person is to be at liberty to take a 
copy of so mu<;h of the report or schedule as relates to any 
distinct or separate demand. 

It seems the general rule in England that the creditor proveH Abeliit. 
bis demand at his own expense, and the court in the case dted ^^^^\^ 
:lppeared averse to admit that a distiridiion should be made on ai^Ute tmb 
account of the difficulty and expense of proving a particular cuei cited- 
debt; 

There is a case in Piere WiUiartis hot cited id dbd v. w^J^SaSi 
Screech, in which it was resolved,— '* That a legatee or creditor 2 P* Wni; 
coming in before the Master, and not party to the cause, shall ^* 
have his costs, for it was in his power to have brought a bill 
ftr hid legacy or debt, whichr would bav<i put the estate to fur' 
ther charge/* 

In Mason y. Codwise mid otliers, the subject was brought Jane f aim. 
before the chancellor, and discussed by counsel. In his opin* ^^^ 
ion he observes, — *' That if the creditors Conle in under th^ 
getieral order in these cases, which is given in Thbnwm y« 
BroWnCf they are to be equally contributory to the costs of tli4( 
^lit, and ought to have their costs equally borne out of tho 
fund. They stand upon th6 same title as to coatd with the) 
original plaintifiT. 

That it iippeared to liitfi if the Creditor is itdAiitted to pfovd 
his delit before the Master under the gerieral ruloj he comes in 
undcfl* the condition of colitribiiting to the costs of the suit,' 
dnd if he pi*dves his debt, aud creates oh his pari no unreason- 
able expense, he ought to hav($ his costs borne by the fund i 
and when he conies in subsequently, and iiot upon the usual 
terms, he ought to bear his own expense unless it be very 
much enhanced by an unfaimded^^op[k>sition to it, and then tiMi 
tftse may entitle him to relief," 
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tvom this case it appears that it is the rule to pay the 
of creditors pursuing at law up to notice of the decree out of 
fund in gross, and not to bring them in as constituting part of 
the debt, upon which a rateable proportion only will sometiinca 
be received. 
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The other proceedings under the decree now considered 
to state the accounts of the executors, or otlier accounting par* 
ties ; for which the practice and rules are before fully stated 
under the general head of reference to state an account. 

The delays which may arise from the neglect of the creditor 
obtaining the decree, to prosecute it effectually, are corrected 
by leave being given to any otlier creditor to go on with the 

suit. 

In Paxion v. Dmtglas^ the Lord Chancellor said,—** Tbwe 
is no application to which I would sooner listen, than an ax^- 
plication by any other person upon the least delay. The prac- 
tice is, for a favorite creditor to file a bill and snap a decree 5 
and one solicitor is concerned for all parties. But it is his 
duty to make the defendant set out what he has in his hands ; 
for if he becomes insolvent, and an opportunity appears to 
have been lost, that solicitor would stand in great peril before 
this court.'' 

*< This was a creditor's bill againt an administratrix. A 
Walworth, s decree was made in 1814 and J. O. .a creditor was, on mo- 
MO** wn ^'^" ^^ ***® plaintiffs, restrained from proceeding at law. A 
motion was now made on his behalf, for leave to prosecute the . 
suit, upon an affidavit that since the decree, no interrogato- 
ries had been filed to examine the defendant as to the monies 
in her hands, so as to have them paid into court. 

Mr. Temple contra. — The interrogatories arc prepared, and 
we will undertake they shall be filed immediately. 

The Vice Chancellor. — The delay in filing the interrogatories 
is not accounted for. The motion is proper." 

^' The plaintiff a creditor had filed a bill against an admin- 
istratrix^— -The defendant delayed her appearance. About 
the same time, another bill was filed on behalf of one of the 
next of kin, claiming a share in the surplus, to which the de- 
fendant speedily put in an answer without oath, and without 
setting out an account. A decree was made by consent, and 
advertisements were had under it for credhors to come in. The 
present plaintiff Sims went in, and proved his claim which 
was allowed. He now moved on the ground of certain de- 
lays^ that he mighl be at liberty to go befoi'cthe Master^ and 
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prosecute the cause* as if be were a party thereto ^ and to ex» 
amine the administratrixy and such other parties as Le might 
be advised upon interrogatories ; and that the administratrix 
might be ordered to pay into court the amount ot monies recei* 
ved by her on account of, &c. It was insisted that there 
:was no delay, and that such an application had never beeii 
made where the suit \«as by the next of kin* 

Xorcl CAancdZar.— It is adniitted that if the suit, which this 
is an application for leave to pixtsecute, had been a suit com* 
menccd by creditors on behalf of tliemselve^ and all other cre- 
ditors of the intestate, the application would not have been 
very unusual. Undoubtedly the pi'actice ought to be so, because 
one creditor may very well be the friend of the party or his 
representatives, and inclined unjustly to favor the estate ; and 
the court will go further for the purpose of prompting to dili- 
gence ; even to the extent of giving costs to the party 
making the application. Supposing there should be no au<* 
thority at all to be produced in favor of this application by a 
ci*editor, where the suit has been instituted by the next of kin, 
I should yet have no hesitation in saying, that he ought to be 
allowed to prosecute the suit, if there is sufficient proof of the 
want of reasonable diligence/' « 

The jurisdiction of the court of chanceiy in the distribution! 
of assets is of great importance. 

Until of late the subject has imt been brought fully before 
our court. 

In M^Kay v. Oreen, and Depan v. JdoseSf the Chancellor 3 J. C. R. 
expressed his doubts, whether a creditor could come into this ^^' ^^^^ ^^' 
court, without some special circumstances for recovery of his 
demand, and stated that he was not prepared to assume an ex- 
clusive jurisdiction of suits against executors, merely ,to en- 
force a rateable distribution of assets. 

In the subsequent case of T/iompaon v. Browne, he entered 4 J. C.R« 
at large into the subject, examined a great number of author* ®^^- 
ities, and declared certain jlrhiciples, as the result of his iot- 
vestigation, of the most important character. 

The two material positions of the chancellor are : — 

1st. That if a bill is filed by a creditor, either singly for^ 
hUmelff or spedaUy on behalf of • himself, and all other credi-* 
tors, and a decree for an account is obtained, the decree is foL* 
the benefit of all the creditors, and in nature of a Judgment for 
jJI. All may come in anjl prove theiir demanos j and fron^ 
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ibo date of such decree the court ivill enjoin creditors from pr»v 
peeding at law, and will take the sole distribution of the assets* 
£d. That in such case, the assets are distributed, firfit bjr 
paying all judgments prior to tlie decrfM^i according to tbcie 
priori t;^ in time, and all other debts rateably without regard to 
legal priorities, and without regard to the nature of the assets 
whether legal or equitable. 

1 • The fifst position is unquestionable where the bill is filed 
bj a creditor on bdialf oj bivMdfmd all others* 

But where the bill is by a mSfb craditor, or class of credi* 
tors, for his or their separate demands, it at least is doubtfoL 
The right of a creditor to file a bill for his separate salia* 
faction is founded on numerous cases. 
r^T«np. ixird Talbot states, that the ancient course was to bring tiie 
3^tk.^3. * ^iU for 9 discovery merely to assist an action at law, bat 4iow 
for discovery and satisfaction of tfte debt. And Lord Hard^ 
vncke expresses himself to the same effect. The following 
cases are instances of such bills, in which all that is sought is 
an admission of assets, or an account if not admitted ; and tlis 
^tablisl^rnent and satisfaction of a particular debt. Mexemdet 
V. 'jUexandeVf 1 I(ep. in Cb. sr. JMrinson v. Klngf Dickens^ 
St^i. Walter Y. Chringf Ibid. 299. Madiin v. Grovei, citod 
Qickens, 70r. Jd$q>h r/Mott, Free, in Chan. 79. All the bills 
in Morrice v. The Bank of Englani^ Cases Temp. Talbot, 
$tir. Smith V. Eylea, 2 Atk. 384. Mtorney Genial v. Gors- 
ikJcdiie, 2 Coxes cases, 44. 

^he earliest case is one of the clearest, 
AuSSder/' '* ^'M to discover assets and satisfy a debt im to the plain- ^ 
Ml#p. Ch. tiflr.— It was insisted the plaintiff ought not to liavo remedy 
*^ here, nothing ap|iearing, but that she bad a projper remedy at 

law. But an. account was decreed.'.' 

I think that an examination of these cases will sliew, that 
it has long been and is yet the doctrine of the court, that a biU 
of this description is like an action at law by a creditor for hi^ 
own benefit, and on his sole account, under which the other 
creditors havci no right to come in ; that op such a bill, the 
decree qwid, computet, amounts to no more tlian an interlocutok- 
yy^jttdgment at law, and gives no preference ; that the dpcrc^ 
must be final for the recovery of a liquidated sum, before it bij- 
comes equivalent to a judgment; and therefore, that until such 
^ a decree, the court will not interfere with another creditor, 
proceeding at law. 

In none of the cases above cited is tliere a trace of the de- 
cree being in any way for the bf^ncfit of the other creditOA'S. 
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In Mirtin v. Mirtin, Lord Hardwicke said,—" If several ^ Vesey, Sen. 
creditors proceed in this coui*t for satisfaction by difllbrent 
billsy the court will not stop the suit of one^ because of the 
prioritj which may be gained ; altliough this creates an cn^^ 
tanglement-upon thej^tate/' He mentions a case in which there 
wece fiTe distinct bills against an executor, which Lord Ring 
refused to hear together, because he would not deprive a cred- 
itor of the right to get a priority in his decree if be could. 

If the decpee fop an account on one bill would have been a 
decree for all the creditors, no priority could have been ob- 
tained. 4B.P.C, 

In Mnrice v« The Bank of England^ the two decrees ob- ^^^' 
tained were by a few cre<litors in each bill, for their separate 
demands, and the decrees wpre final ; In one case, upon an ad- 
mission of just debts by the answer, and In the other upon a 
report and final decree for payment i and these decrees took 
preference over subsequent judgments* 

In Snuih ▼• ByUsj the rule upon a nngle creditor's bill is 2 Atk. 384. 
clearly stated. " The plaintiff was a creditor, either by sim- JJ^g^ay 
pie contract or specialty, (it does not distinctly appear which,) v. Ferrer^, 
and having filed a bill, obtained a decree for an account. Be-i ^^^^^^ ^^' 
fore the report, the executors confiessed a judgment. The 
4Af aster reported this judgment to be of a prior nature to the 
plaintiff's demand. An exception was taken. 

Lord Hardwicke said, — ^It is allowed that if a decree is ob-^ 
tained against a testator, or his executor, quod computet, it 
can by no means be put upon an equality with a judgment 
Confessed after such decree. These decrees have been truly 
compared to interiociitory judgments. 

In equity upon a decree quod computet, it does not pass in 
remjudkatam, till the final decQpe. Exception overruled.'' 

" The decree in such a case does no more than direct an ^ .^*^*'^'* 
. account of what is duo to tlie plaintiff, not a general account of Bedford V 
debts; that the executors pay such demand out of the assets ^^* ._ 
in course of oikmnistrniion ^ and in case they do not admit ' * ' 
assets, an account of. tlie personal estate.'*' 

Mr. Dickens stated, that a decree upon a bill by a single 
creditor, not on behalf of himself and the others, never goes 
to real assets ;. in which position Mr. Ambler and Mr. Mad« See the my 
dock concurred ; and in the principal case. Lord Thurlow ^^^^expUin* 
dismisa^d the bill so far as it prayed satisfaction out of the real cd, Fott. 
estate descended* 

" In an Ofumymous 'case. Lord Hardwicke declared, that 3 Atk. 57^ 
where a bond creditor brings a bill agaiost an executor for an 
account of assets, and satisfaction, it is no objection for want 
of parties to say, he has not brought other bond creditors, or 
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creditors of a superior nature before the court, for any one 
bond creditor may bring his bill, as thetourt decrees only an 
account; and directs the executor to pay in a course of ad- 
ministration ; and then the executor before' the Master may 
set forth, as he is conversant of the state and conditjion of 
bis testator, what debts are prior to the plaintiff *h ^iiich he ia 
obliged ^o pay, as having a legal preference.^ 
^x'scaws, g,, i„ y,e case of the Jiltomey General v. CornthwaiU. 

** An information at the relation of certain trustees of a 
charity, against the executors of a late treasurer, for payment 
of balances duo from him. 

By the decree a reference was ordered to take an accoant 
of the monies come to tlie testator^s hands ; and what shoold 
be due on that account was to be paid in a course of adminis- 
tration ; and if assets were not admitted, an accoant was to 
be taken of the personal estate of the testator. On the report 
coming in, the Lord Chancellor expressed a doubt, whether 
the report of the amount of a particular debt, and of the per- 
sonal estate was a suflScicnt ground for a personal decree for tbe 
payment of the debt, without a general account of tbe testa- 
tor's debts* 

But it was said, and agreed on both sides at tbe bar, that 
where a single creditor brings a bill, there is no general ac« 
. count of debts directed, but the course is to direct an accouat 
of the |iersonal estate, and of that particular debt ; which is 
ordered to be paid in a course of administration. And aB 
debts of a higher or equal nature may be paid by tbe executy^ 
and must be aIIow*ed him in discharge. 

The Lord Chancellor however directed the Master io state, 
whether the balance found due would, by reason of any special- 
ty or other debts, be the balance coming from the executors, to 
be applied in a course qfadminisiration**' 

The object of this direction was merely to have the amount 
and priority of all su{ierior debts stated, upon the report ; so 
that the decree might be for the actual sum, which by a course 
of administration, the executors would hold applicable to that 
demand. I consider it as recognizing entirely the principk 
stated by the counsel on both sides, and only to provide for the 
statement of unpaid superior debts in discharge, as well as 
those which had been paid. 
10 Vefl*7, 34. Another important and late case upon this subject is Per* 
ry V. FhUips. — ^* The plaintiflb claimed under a general de« 
' vise and bequest. 

By the deci^ee an account of the personal estate was direct' 
cd.' 
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Exceptions were taken to the report» disallowing certain 
payments made by the executrix^ w)iich appear to have been 
of judgment debts. 

Lord Chancellor held that a mere decree for an acconnt of 
the demand or the plaintiff, and of the personal estate come to 
the bands of tllb defendants^ with a mere direction for pay* 
ment ont of the result of that account, was not a decree to pre^' 
Tent the executors paying a judgment* There must be a re* 
port, and a final decree upon it. Upon these grounds there- 
. fore, these judgments were well paid as agaiitst the original de- 
cree. The exceptions were allowed/* 

The judgments must have been after the decree, or there 
could have been no question. 

The Chancellor in Thompson v. Brotpnf, appears to have ^ ^"•J^' ^^*' 
come to his conclusion upon this point, upon the authority of 
the cases of Martin y. Martin, Douglass v. Clat/f and Brooks 
V. Reyndis* 

In the former Lord Hardwicke states, and it is cited by the 
Chancellor, ^hat the constant course of the Court was, on a 
decree for sale in satisfaction of a Bond creditor, not only wliere 
it IS on behalf of himself and others, but even where the bUl is 
Jar satisfaction of his own particidar debt, to direct an account 
of all the bond debts of the testator, with liberty to come for a 
^ .satisfaction, without which no decree for a sale could be. He then 
states the mischiefs and inconveniences, if this was not done, 
as another bond creditor proceeding at law, might issue a 
Levarif and the effect of a sale under a decree of the court, 
cqfild not be had. But Lord Hardwicke clearly recognizes 
the creditor's right to proceed against the executor and the per-^ 
sonal es/a^e for a separate satisfaction, because in a previous part 
of the case he states, ** that if several creditors proceed in this 
court for satisfaction by diSerent bills, the court will not stop 
the suit of one, because of the priority which may be gained^ a!- 
though this cre<itcs an entanglement and diflScuIty upon the es- 
tate.*^ 

And the case of Bedford r. Leighf before cited, corresponds 
with Lord Hardwicke's doctrine. The single creditor, on ^^^kenii, 707. 
his separate bill, can only be relieved out of the personal as- 
sets ; he cannot procure a dec)*ce against real assets for his 
sole benefit. And Xord Hardwicke's decision in the anony- 
mous case, 3 Atkins, 571, clearly shews that this is the dis- 
tinction. « 

The case of Douglass v. Way, whidi the chancellor cites as Dickens, 
establishing the same rule in the case of personal assets, as 
Lord Hardwicke declares as to real, was a case expressly of 
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creditors iilkig a bill on behalf of tliemselves and otbehs* It b 
reported in Dickens, 

" The defendant Clay and other creditors filed the bill 
against tlie present plaintiff, an executor, on behalf, J^* The 
usual decree was made for an account* Then the defendanf 
Clay, neglecting to go in before the Master, commenced an 
action at law^ and the bill was filed for an injunction, whidi 
Lord Camden granted. 
i Br. G. C. '^ Brooki Xi Beytwlds, was the case of a devise to trustees of 
183. freehold and personal estates ujion certain trusts, after pay- 

ment of the testator's debts. 

The trustees filed their bill for directions and indemnity, 
and a decree was made for an account of the personal estate,' 
debts, &c« the personal estate to be applied in a course of ad- 
ministration^ and if a deficiency, the creditors might apply txt 
the court. 

A bond creditor having sued at law, this bill was filed to en- 
join him. It was contended (hat there was no instance of 
this except upon a creditor's bill. But Lord Th(|rlow held tbti 
principle to be^ that the creditors here could come in before tho 
Master, (an account of debts was directed) and that the eonrl 
had taken the whole fund into its own hands to distribute." 
4VeM7, €38. Rush V. HiggSp was a case of the same character, and the 
injunction was refused, because there was no decree. The 
Chancellor asked, if there was any instance of a creditor be- 
ing stopped at law^ unless there was a decree under wbfch be * 
might come in ? 

The rule therefore is, that in these billd, whether by credit 
tors on behalf of all, or by trustees and executors fi>r direc- 
tions, the court being called upon to take the whole distribu- 
tion of the assets, and able to do it, the creditors will be stop* 
ped from proceeding at law, after a decree for an account. 
But in a bill by a sin^e creditor, the court is not called upon 
to distribute the fund^ but only to give him a decree for his 
separate demand, payable in the course of administration. 

The numerous dascs oti this branch of jtirisdictioifi may be 
divided into two classes according to the nature of the bilt.. 
whether a single or a general bill, and each class exaiQined ' 
with a view *to two points. FirsU ad to the authority of (li« 
executor to grant preference^ ; and Second, as to the inter- 
ference of the court in restraining a creditor from proceeding 
adversely at law. 

« Ch. Cas^s, Jind first upon a bill by a single creditor for himself alone. 

^^' In Parker v. Dee, 1674, it was held by the Master ef the 
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Rolls, that neither volmlary payments^ nor judgments can/ess- 
ed, of debts of an equal degree with the complainants, were 
to be allowed an executor after bill fled. And the same was ^ Vemon, 
the doctrine in Surrey v. Sinaliy, I68r. But in Bright v. t vimoD 
Woodward, 1685, Searle v. Lane^ 1688, and GoodfelUrw v. 369. * 
Burcheit, 1693, the distinction, as at law, is tjikcn^ viz. that Is^lWd^W 
the bill prevents the alienation of assets by payment of debts 
of equal degree without suit; but that judgment may be con- 
fessed uiion such debts, and a preference thus obtained. 

Then came Darston v. T/ie Earl of Orford, 17bJ, in the Free, in 
House of Lords, and Mason v. mUiams, destroying this dis- andsV.^®' 
tinction, and allowing a voluntary payment as well as a con- Wm». 4ei. n* 
fessed judgment to the executor, whether before or after the ^ S^^^W, 
decide quod computet. 

The case of fVariug \. DanverSf 1715, does not touch the IP. Wiw. 
question as to the payment without confession. It decides only *^^- 
that the judgment confessed it to have a preference. 

In Rolnnson v. Ibnge, 1735, there is no decision. It is ^P. Wmt. 
stated by the reporter in a memorandum^ that it was insisted, ^'' 
that the administrator could not pay a bond, after a bill filed 
hy another bond creditor, without giving judgment, wliich the 
eonrt seemed without difficulty to allow. Whether this is suf- 
ficient to restore the former role, against the decision of the 
House of (.ords in Darston v. Orford is a question of at least 
some doubt. Mr. Raithby, editor of Vernon's Reports, treats 
it as doing so. 

Smith V. Eyles, was a judgment confessed after a decree fop « Atk. 384. 
account, and allowed. Shirley v. Ferrers, cited in Perry v. *^ ^^^h ^ 
Phelips, was a judgment subsequent also to such a decree, 
whether confessed or not, does not appear ; and the latter case 
must have been one of the same circumstances, because the ar» 
gument there was, that the decree was equal to a jodgmeqt ; 
that it was final or sufficiently so. 

Sd. The interference of the court to restrain a creditor pro-r 
ceeding at law depends upon the same rules as the allowance 
or rejection of preferences by the executor. Of course, the 
court will never interpose in this manner before that stage of 
tha suit, in which it will disallow a preference, because it will 
regard more favorably an adverse proceeding against an execu* 
tor, than his voluntary payments. Therefore upon such a 
bill, an injunction will not be granted until there is a final de- 
cree for the demand. 

Mortice v. The Bank of England, was a case of an in- 
junction granted at that period of the cause : and see the state- 
ment of the Lord Chancellor in Ferry v. Fhdips. 10 Veity, 34, 

£5 
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J^ext, where tlie bill is by creditors on behalf of themselves 
and all othera. 

The earliest ti*ace of these bills in the history of the court, 
may perhaps be found in a description of bills anciently called 
Bills of <7bnformity. 
page 86. In the Practical Register it is said, ^' that these bills by cre- 

ditors agreeing to remit part of their debts, to do the like, 
were sometimes heretofore used, but are now vanished, having 
for the inconvenience they occasioned, been prohibited by pro- 
clamation/' 
1 Vemon, In jUderman BackwdPs case, the Lord Keeper North said, 

162. 1683. _,, rjy^^^ j^jiig Qf conformity had been long since exploded, 

and there was no such equity now in tliis court/' 
CaMt Temp. \ Lord. Talbot in Mnrice v. The Bank of England, said, — 
ms^***^' ** Th** ^ *® *»'Ms of conformity, tlie case of BuceU v. MtUo, 
ft Vernon, S7* was a case where they had been allowed, but 
they had been since discountenanced ; and the reason is, because 
this court is satisfied that they have no right to take away the 
preference that one creditor gains over another by his legal 
diligence. Besides that such bills may be made use of by ex- 
ecutors to keep people out of their money longer than tfaey 
would otherwise be/* 
sV«rnoik) 37. The case of Bucde v. Atlleo, certainly was not a bill of 
^^^' conformity, in the meaning given by the passage from the 

Practical Register. Tlie bill was by an executor against all 
the creditors that they might contest each others debts, and 
dispute who ought to he preferred in payment* The court xm 
demurrer, held it a proper bill, and a safe way for an executor 
to take. 

Besides it would be singular that a bill of conformity 
should be entertained by the court in 1688, the time of Buc- 
de V. MUeo, when Lord North in 1683^ had declared that they 
were, exploded, and there was no such equity now in the court 
I have resorted to every source of information within my 
power, to explain tlie certain meaning of the bills of confor- 
mity but without success. I think however, that it may be 
safely deduced, that previous to the time of Lord Talbot, there 
were some floating notions respecting the power of the court 
to take the whole distribution of the funds, and pi^event an al- 
teration 0f the situation of creditors or a preference being gain- 
ed by ahy. 

4 V«My, 642. I^hSI BosAyn in Bmh v. Higgs, treats the case of BuccU v. 
MiSeo, as a very singular one, and asks how all the creditors 
are to be made parties ? no doubt such a course is expensive 
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and dilatorj^ and would be severely discouraged by the court, 

eTen in a case where it was practicable. But I apprehend the 

principle is precisely the same as upon the bills by one creditor 

for himself and all others. — The decree for an account^ brings 

in all the creditors, and Lord Hard wicke treats them quasi ^ ^^^' ^^'^* 

parties to the suit. 

Theifin^pTof the earliest cases upon this subject, appears 
to l)ave been, that the creditor, against whose proceedings at 
law the interference of the court was songlit, had become an 
actual voluntary party to the proceedings in equity, either by 
joining in the bill, or coming in under the decree. , 

" Thus in Shephard v. Kent, the creditors having joined in \^^^^ 
9 bill, and obtained a decree for the payment of their debts, 
some of tiiem to gain a preference had obtained judgments. 
And upon a bill by the other creditors to be relieved, the Lord 
Keeper declared that since all had joined and obtained a decree 
for paymentf no preference could be gained.*' 

^* So in Famham v. Burrauglis, there being a decree for an Dickens, 63i 
account of debts, and for creditors to come in, &c. a bond '"^^^^ 
creditor came in, and obtained a commission to prove his debf^ 
and afterwards sued the heir at law on his bond. The heir 
filed the bill for an injunction. Lord Hardwicke granted itji 
saying, the defendant bad made his election to proceed in this 
court, by coming in under the decree." ^ 

In the case of bond creditors suing the heir at law on be- 
half of themselves and others. Lord Hardwicke had a short i Vesej, 3t^ 
time previous, in Martin v. Mariinf granted an injunction in ^ 

favour of the heir against actions at law, after a decree to ac- 
count, and for a salt of the real assets descended. This ^as 
put upon the ground of a sale being directed, and the embar- 
rassments arising from permitting creditors to take execution 
at law against the property. 

The case of Datiglass v. Clayt seems to have first declared 
the doctrine as against executors, which is now adopted by the 

court. - 1 • > 

From the report in Dickens it appears that there was a bill Rep.^soa. 
originally filed by the present defendants on behalf of them- 1*767. 
pelves, and the rest of the creditors, for an account and satis- 
faction, imder which the usual decree for an ajpcount w^s. 
made. 

The plaintiiTs in that bill, the present defendants, omitted 
to go bdbre the Master, but commenced actions at law : upon 
which the executorj, the present plaintiff filed the bill for an 
injunction. The defendants insisted by answer, that thcii* 
names had been used without their consent in the first bilU 
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Lord Camden, granted the injunctioiK There is no state- 
ment of his reasons, but in Per^y v. FhilipSf—hovi EMefi 
states, that in Douglass v* Ctey, Lord Camden said,— Thai 

10 Vesey, 34. untji decree any creditor may proceed at law, but after decree^ 
this bourt considei*ed it as much available to any creditor, and ~ 
to all who came in, as if all had obtained judgment. 

1 Br. C. C. Then came Brooks v. ReyvoldSf where Lord Thurlow lield 

183. 178«. ^ij^^g y,^ „Q distinction, whethier the bill was by trustees op 
by creditors ; a decree having been made under which credi- 
tors might go in beTure the Master, and the pourt having tak- 
en the fund into its own hands. 

And tli^n the case o^ Kenyon v. WortMiigton, recognized and 

Dt(^«n8,668. conGi-miMl the doctrine ; expressly luilding, that the decree in 

40. 1786*.*^' tliese rases need not be final. 

- The several other cases cited by the Chancellor in Thomp- 
son V. BrovmCf followed, and settled the principle immovea- 
bly ; with the important addition of allowing the injnction up- 
oh motion ^ in the original cause, instead of requiring a new 
bill. This practice ai-ose in the case of Cleverly v. Ckveriff 

So stated by before Lord Rosslyn. 

Mr Bell • 

Am. •;iiritt ' ^d* cJpon the point of allowing voluntary payments and 
in ?axtoa «• preferences on bills of this description, there is one question, 
8 Vep!dy%20. "^^^^^^ api^ears to me still open : whether after bill filed, and 
.^s ' before the decree, for an account, the executor may pay volun- 
tarily, or give a preference by confessing a judgment to a 
creditor of equal degree. 

It is manifest that such preferences and payments will be dis- 
allowed after the cause is at that point at which the coart 
will restrain an adverse pr6ceeding ; that is after a decree 
for an account. And the case of Jones v. Jukes, is an au- 
« Vefey, Jr. thority, to this, though none would be necessary. But wheth- "• 
er merely filing the bill is not sufficient to prevent these pref- 
erences, is a question ' upon which the court has not passed. 
* I conceive that it is untouched by the cases of Darston v. 
Earl Oiford, Mason v. WUliamSt OoodfeUotv v. BurchetU and 
the others of that description, whether cases of voluntary 
payments without suit, or of judgments confessed ; because 
ail those cases were upon bills by a single creditor for his sep-* 
arate demand. The rule of those cases affords an argument 
from analogy but is not binding. 

The leading cases do not decide this point. They result in 
this, that a creditor shall not be enjoined from proceeding ad- 
versely at law before the decree for an account. Until th^n 
the court will not interfere with the right of obtaining a pre-' 
ference by superior diligence. 
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lo none of them has it been determined^ that a conFessed 
judgment should have a preference, or a voluntary payment be 
allowed, after a bill of this general nature is filed. 

Tbero is certainly a broad distinction between the cases. 

In the one of an adverse judgment before decree, the vigilr 
ance of the creditor is rewarded. No right of preference is 
given to the executor. Any other creditor could have obtaini> 
ed tlie same advantage. 

The aim of the court in encouraging these bills is, to pre- 
vent the great power of executors of giving preferences to par- 
ticular creditors. But that power would remain in almost 
equal force, if the confession or payment is permitted. Even 
the former upon which a judgment may be entered in vacation 
iiFould be sufficient to enable a partial or corrupt executor to 
defeat the court. In bills of this description the court is calU^ 
ed npon to take the whole administration of the assets into fm 
own bands* If the case of Surrei/ v. SmaUeyt was on a bill of 
this general nature, it would be decisive, because it would not 
be contradicted by the subsequent cases, such as Barston v. The 1 Varnon, 
Lord of Orford. It does not appear from the report, whether 
it was such or not. But in either case, the vigorous under- 
standing of Chancellor Jefierics plainly took this as the prin- 
ciple, that a bill filed in this court checked all power of pref- 
erence in an executor^ and left the creditors to a fair competi- 
tion of diligence in adverse suits, (i.) 

It must be observed that the court would be much more in- 
clined to disallow preferences upon a bill for the benefit of all 
the creditors, than upon one for a separate satisfaction. 

The second position in TJunnpson v. Browne before adverted 
to was, that under bills for distributing assets they are dis- 
tributed first in paying judgments according to their date, and 
next all other debts, rateably^ without regard to legal prior- 
ities, or ^le nature of the assets. 

It is obvious that this position, if correct, is one of the most 
important doctrines of the court, and calculated greatly to en- 
large its business. 

We most recollect as a preliminary principle, that the pri- 
ority of debts according to their nature, is a common law rule, 
and that express statute regulations have been required to al- 
telr it in specific cases, such as in bankruptcies, insolvencies. 



(1) Speaking of Lord Jefferies, North gays,—" Where he was in ^^^ o^ **»« 
temper* and matters of indiffereDce came before him, he became hisi^^^^^P*''. 
seat better than any man I ever aaw in it." ' auioid. 
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dbtribntioil of the produoe of a sale of real estate ander an or- 
der of the surrogate^ and other instances. 

It is also anqaestionable that the court of chancery at m. 
former period followed the law in the distribution of l^gal as- 
seti ; we must see clearly therefore that the rule is altered* 

In Lawley v. Oower, the court say*— *' Where creditors 
are plaintiffs^ the usual deci-ee is, that the debts shall be paid 
in a course of Mministraiion ; but that is to be intended of le- 
gal assets, and not assets in equity, tliat are not assets in 
law/' 

The point decided in the case of Sir Charles Cox^s credi- 
tors, was, that an equity of redemption was equitable aneetOj 
and so distributable equally. The Master of the Bolla^iro* 
ceeds to state his opinion that a bond creditor, coming in un- 
der a deeree on a simple contract creditor's bill for himself and 
others, sub mitted to the decree, and should take equally.— 
And secondly that if a bond creditor had notice of the decree 
and advertisement, and tlien sue at law, an equity would 
arise to compel him to come in^ and accept a proportion rate- 
ably with the sim^ contract creditors. His Honor stated how- 
ever, this was no part of his judgment, and as the Chanoel- 
lor observes from the note of Mr. Cox, the decree directed the 
Master to distinguish between the legal and equitable assets ^ 
and that such as were legal should be applied in a course of 
administration, and such as were equitable should be applied 
pari passu. • 

And Mr. Cox in a note says,—'' As to the third and fourth 
points,^' (the above positions) '' it has since been settled other- 
wise. See Mnrice v. The Bank of England.** 

'' In that case Lord Talbot very clearly and repeatedly de- 
' Clares the rule, that equity cannot take away the l^al pre- 
ference on legal assets. That the court had only a concur* 
rent jurisdiction upon legal assets with courts of law ; and as 
such preference is allowed by law, there would be great con- 
fusion in the administration of legal assets, if this court did 
not in general follow the same rule ; and upon that reason, 
courts of equity have departed from that rule, which they bad 
set to themselves, and borrowed from principles of natural jas- 
tice. All the assets there were legal, and Lord Talbot said, 
the decree must be that tlie effects bo applied first in dis- 
charge of the decree creditors ; next of the judgment credi- 
tors according to their priority, and so on in a course of ad- 
ministration.'' It may be remarked, that the court distri- 
butes equitable assets equally upon the principle^ that he who 
comes for equity must do equity. 
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The court is applied to, for its aid in subjecting to the deMs 
a fund which cannot be reached at law, and the terms of its 
interference are an impartial distribution. 

The decrees of the court still declare, ** that the personal ^^' ^![»f*- 
estate should be applied in payment of debts and funeral ex- ess! ^ ' 
penses in a course of administration.'' Newiand^s 

In Newland's Practice are the minutes of a decree entitled, ^^^' *^ ^^' 
** minutes of a decree on creditors bill for payment of debts ^'*^* ^^* 
pari passu," in which after the same direction for the applica- 
tion of the personal estate, in a course of administration, the 
real estate is declared to be charged with the debts by the 
viilU and therefore directed to be sold for payment of all debts 
unsatisfied out of the personal estate.'' The charge made eq- 
uitable assets. 

I apprehend there is nothing tending to establish the rule 
as to legal assets, except the language of the equity judges in 
speaking of decrees of account, from which it is considered as 
inferrible. There is not to be found an express decision oi^ an 
explicit statement of such a rule. 

This language is of this character. — ^That a decree Jw an 8 Veaey, 5S0. 
acoownl upon a creditor's general bill is in the nature ofajudg- 
menifor all the creditors.-^That it is a judgment in favor ^j/^Lef^f^ee. 
all the creditors.*-^That the object of such a suit is to give ajudg- is Vesey, 
ment to all the creditors, and to secure a distribution of the as- ^^^' 
sets without preference to any.'^^JTiat the creditors of a deceased j c^mp. N. 
insolvent may always be compelled through tlie medium of a court P. 543. 
of equity to take an eqiud distribution of assets. 
' It may be observed that the plirase, a judgment infatour of 
aU the creditors, and phrases similar to it, have been used in ^ 
reference to tlie point of aii equality of a decree for an account 
to a judgment at law. On such a bill it is equal to a judg- 
ment, to prevent any advantage by a subsequent judgment at 
law, and therefore to stop proceedings at law. It may then 
be said, that these phrases do not necessarily imply* that all 
debts of every degree are converted by the decree into judg- 
ment debts of the same date, to be paid proportionately. 

In opposition to this idea, the language of Lord Thurlow scoz. 201. 
in Qpate v. Fryer, ap|)ears very strong. He says, — " That 
the decree for an account gives every creditor who goes in, a 
claim equal to that of a creditor by judgment at law, from' 
the date of the decree." 

It may be remarked however that there is i*ea3on to sup- 
!, the creditors in that case were all by simple contract. 
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If SO unuerstood, the positif>n is not inconsistent ^ith my 
# s^raction. 

As to tlie phrases, securing a distribution imthout preferemee^ 
and compelling the creditors to take an equal distribution ofasseUf 
or a rateable distribution ; it may be suggested, that a distri- 
bution may be termed rateable or equaU when the diYision b 
proportionably among all creditors of an equal degree, as 
well as when it is equally among all debts i and the |«refer- 
ence theii spoken of as prevented, is the preference which aa 
executor can give to one debt of equal degree over another. 

It is this power in the executor which Lord EMen refers foj 
as the reason of the court of chancery interfering. 
R^'* 167 ^^^ ^^^ otLowthian v. HasseU, appears to be of weight up- 

pn this point. ** On a bill by creditors, the usual decree was 
made ; and on further directions, the Master was ordered to 
state what sum was produced by personal estate, what bj 
equitable assets, and what by legal assets ; and also what 
were the specialty and simple contract debts. When the re- 
port came in, it was declared, that it appearing that the funcb 
directed to be carried to the account of legal assets would not 
be sufficient to pay the specialty debts remaining unsatisfied, 
the specialty debts were to abate in proportion; and the Mas^ 
ter was to settle in what proportion. 

One of the specialty creditors, by five bonds, had been paid 
the amount of rne of the*n before bill filed ; and the Master 
made the abatement upon the whole fi%'e, allowing him the 
amount of the dividends upon the five, less fpBi^ the sum recei%'- 
cd upon the one. An exception was taken, that the Master 
ought not to have made any deduction in respect to the sums 
paid, but that the defendant ouglit to have been suffered to 
come in upon the legal assets pari passu, with the other special- 
ty creditors, for the whole of what remained due to him by spe- 
cialty. Lord Commissioner Wilsoti said, — ** In administer* 
ing legal assets the court follows the law ; but whei*e there is 
a deficiency, it administers them pari passu.^* And so Loi-d 
Commissioner Eifre,^^** The court proceeds on equitable as- 
sets by the rule of equality, but on legal assets it goes only a 
certain way ; and until a deficiency appears, it must adminls- 
' ter them according to the rule of law.'' 

I understand by tbis merely, that when a deficiency appears 
the court abates the debts of an equal degi*ee in proportion ; a 
course unknown at law. The exception and facts uf tfie case 
show clearly tliat the court speak of a payment pari passu^ 
and abating in proportion, in i*eference to debts of equal de- 
gree. 
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There is another consideration >%hich perhaps is of weight. 
I^he efiect which the rule supposed naturally should have had ' 
U{)on the doctrine of marshalling assets. 

The chancellor does not understand the rule in £ngIiAa to 
he confined to an equal distribution among all dehts of that 
fund (the personal assets) which is legally liable to all debts ; 
but he considers it as extending to all assets real as well aa 
personal. I conclude this from the generality of his langua^ 
and the distinction not being nt^ticed. 

It is true that marshalling assets in favor of (ircdiior$ 
cannot exist with iis, since a statute has subjected real estate 
to simple contract debts i but we are considering whether the 
rule supposed, exists in England. 

The substitution of a simple contract creditor in the place of 
one by specialty who has been paid from the personal estate^ or 
the compelling the latter to resort for satisfaction to that 
fund on which the otiier has no claim, is a provision of the 
English court to i*emedy» without violating, the rule of law. 
The real assets are liable, solely by virtue of the specialty 
creditor's lien, and therefore liable to the amount of his demand 
oi|ly. If the specialty and simple contract creditors* demand 
are of equal amount, and the former is fully paid from the per- 
sonal, the latter will be so fi*om the real assets. But here is 
the limit of the relief given by marshalling. If the simple con- 
tract debt is greater, the excess cannot be paid out of the real 
estate. Now the proposition is, that in a case of general itt« 
solvency, that is, 'where all the assets of every description, are 
insufficient to pay M the debts, there shall be an equal distribu- 
tion without any preferences, except as to judgments obtained 
before the decree. If so, why should not the court also say, 
that where there is a partial insolvency as respects a class of 
creditors, by the insufficiency of (hat fund on which alone they 
have a legal claim, that they shall be allowed to go upon the 
other fund with an equal claim. Why does not the principle 
of the former rule involve tiiis conclusion? The court would 
do 110 moi*e in one case than in another. It would admit in 
botii the simple contract creditors to participate in that prop* 
crty, upon which they had no legal claim. It is supposed \q 
do this in a case where specialty creditors miist be losers ; and 
why not do it in a case where they may be fully satisfied, that 
is where the real assets w^ould cover the balance of all the 
debts? Ifthis conclusion is correct, the'doctrine of marshalling 
Sissets would have been superseded by one far more efficient, 
and would no longer appear among the rales of the court. The 
c'ourt would say distinctly that the personal aaaet^ and a auS- 

S6 
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ciency of the i-eal, should be applied for the payment of all ike 

debts. 

If that doctrine does still appear, and is acted upon, then 
either is a falsity in the reasoning deducing its inconsistency 
with the alleged rule, or that rule does not exist. 
7 Vcsey, 207. That marshalling still prevails is very clear. I need but 
12 Ibid. 416. ygf^j, ^Q ^i^g ^ases of Fowdl v. Bobbins, in 1802, and Gibbs v. 

Jhigier, in 1806. 
1 Sch. and If ^^^ language of Lord Redesdale in Largin v. Bowen is 

Lefroy, 296. nicely examined, it will appear either very loose which is dif- 
ficult to suppose, or inconsistent with the doctrine supposed. 
He says that " from the moment of the decree to account, 
the court pmceeds upon the ground, that the decree is a jadg- 
ment in favor of all the creditors, and that all aught to be paid 
according to their priorities as they then stand. 

Would Lord Redesdale have thus expressed himself, if lie had 
intended to say, ' that anterior judgments are to be paid ac* 
eording to their date, and all other debts equally, whatever 
may be the nature of the assets V It seems surprising to me^ 
that a doctrine of so much importance and s» plainly an in^ 
novation npon a principle which is admitted to have been the 
settled rule of the court as late as the time of Lord Talbot^ 
should no where be distinctly and positively expressed ; tliat 
the strongest arguments to support this assumed doctrine^ 
arise from expressions of equity judges, susceptible, certain- 
ly without any harsh bending of the language., of a difierent 
meanings viz. that the equal distribution,"^ the rateable distri- 
bution of legal assets means equality amongst debts of equal de- 
gree I checking all the common law power of preference by 
the executor, and all adverse proceedirrgs at law to gain a 
superiority, by the creditor. 

In the decree in Thontpson v. Browne, it is directed that the 
personal estate be applied, in the first place to satisfy judg- 
ments, according ta^ their respective prieriHes in paint of time. 
Talbot ^m* '^^'^ appears to be sanctioned by the leading case, Morria: 
" * V. The Bank of England, in which Lord Talbot said,— "That 
- decrees and judgments stood upon an equal footing, and that 
such as is first obtained against an executor ought to be first 
paid out of thcr assets ;** and the decrees and judgments were 
paid according to their priority in time. 

It is somewhat singular, that a preference should be given 

in equity to priority in time against personal assets, which 

does not exist at law. The executor may at law pay which 

.judgment he will without regard to its date. It is not materi-^ 



. OP MASTERS IN CHANCERr. ' 203 

al which judgment is precedent in time. But he who first mee - Office of Ex- 
execution must be prefmred.-^Snd before execution sued by ei- 137*^"' *^» 
ther it is at the executor's election to pay which he will first. 

Mr. Toller also states, that a scire facias sued out gives a , 
preference; but if two creditors sue out a scire /acias each, ^ton 207, 
the executor may confess to which he chooses. 

The reason is that personal property is not bound until the 
writ is lodged with the sheriflT. Why does not the court follow 
out its principles in this instance, and apportion personal assets, 
rateably among judgments^? It deviates as Lord Talbot says, 
from its ordinary rule of jusjLice and equality, in allowing 
preferences against legal assets, in order to follow the law ; 
and yet tn this instance it deviates froOi the law, to establish 

inequality. See the re- 

The case of Morrice v. TheBank of England, may not, on an p^rt in 2 Br. 
accurate examination pi'ove as strong upon this point, as it at P- C. 465. 
fii*st appears* Perhaps the assets applied in the manner decreed 
were real assets, the produce of real estate. In the executrix's 
plea in 1731, she plead bonds and specialties to j61 5,000 ; 
and that she had only iS 1000, assets to pay; and in 17S4. 
the real estate was declared subject to the debts, and directed 
to be sold. Now against the real estate, and justly against 
its produce on a sale, judgments would be preferred by thiDir 

^a*®s. 2 C0XC8 

In Goatex. Fryer, however Lord Thurlow says,—** The cases, 201. 
court does not take from a creditor the benefit of a judgment 
if prior to a decree, but it only supports the decree as equal 
in point of rank to a judgment ; and then follows the rule of 
law in giving preference to the prior debt in point of time.*' . 
But the rule of law does not give tbat preference as to person- 
al assets. 



CAP. X, 

Section 1. 

REFERENCE TO COMPUTE AMOUNT ON A BOND 

^ ^ ANp MORTGAGE. 



•«>'S^*«mrMaraaiMWw* 



THIS is the mos t freguenO^^es of reference wHh ' 
ua* Thepraciice is'rareJy^ strict liiid it has Become so well 
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Mtablbbed by a uniform course, that the aoHcitor may rdj 
safely Upou it, although deviating from that in other cases, 
tMerrirale, I^rd Eldon has said, " that ancient and uniform practice 
^' constitutes the law of tlie court as much as a positive order." 

The case is sometimes out of the oi-dinary course, and at-r 
tended with circumstances which induce tlie solicitor to paraue 
as strict a practice as in general ciises of account. Thia is doiie 
from greater caotion, but is not necessary. If the peculiar cir- 
cumstances of a case were to determine w hether it was nv>^ 
site or not, thci-e would be an end of all certainty and precision 

of practice. 

On leaving the order, a summons is taken out, wlicfOTcr a 
party has appeared, which may be underwritten, " to attend 
iipon the computation of the amount directed by the above men- 
tioned order .^* 

It was before observed, that the sMmmons roust be served, 
although the bill is taken pro canfesso (or want of answer after 

appearance. 

And such is the rule in Ireland. '^ Whero a bill ia^aiun 
proeanfaso, and an account directed to be taken, the dcsfend- 
ant'8 attorney is to be served with sommonaes, to attend the of- 
ficer thereon, as if the defendant had appeared on the hearing.'* 
a Howard'! On the day of the return of tbts summons, the rqiort maj 
!jS^^^^^* ^e drawn up, and dated. The parties should on this atten- 
dance, see td the accuracy of the computation, and the allow- 
ance of all credits. It is proper to do this at that time, as no 
draft of the report issufis, nor is any other summons taken out. 
This rule is founded on general practice, and certainly is 
proper, because in nearly all these cases, nothing is to be at- 
tended to but accuracy in the calculation. 
/tt9e TeriiE), In the case of PM v. .. i , where there wer9*sooie ape* 
^ ' cial circumstances, the solicitor objected to the confirmation of 

the report, because he had not been served with a sammoha to 
peruse the draft. But the Chancellor said, that practice was 
liot necessary on this reference. 

The Master having drawn his report, delivers it with<Mit 
further proceedings to the solicitor of the complainant. If 
therefore any matter is stated on the attendance, which re- 
quires further tim^ to examiiie pr discuss^ the Master shoul4 
adjourn. 

The following i^re some o( the n^ost important rul^ which 
(,i) 3 Br. 9. the lif aster may be called upon to apply on this referonce. 

iHdf 49ft. '^ ^ ^^^^^ established in England that interest cannot be 

lAtkiDs/vs. computed on a bond beyond the penalty .(a) Qur supreme, 

i VcMf, 567. T 
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court has adopted a contrary riilo.(b) Whether it would be & v«*«7i 389. 
recognised in our diancery or not, is at least doubtful. There %) Scisnta 
is scarcely a doctrine of equity supported by such a number of 4S. 
auUiorlties. I am aware but of one in contradiction to it. 

The following case is of considerable impoi*tance ; as I ap» 
preheod, it authorizes a computation beyond the penalty, 
wherever a mortgage accompanies the bond, AbtofEdon* 

^'Estates had been conveyed to trustees to secure the pay- nvmBey^ 
XMnt of bonds in which the grantor was surety* One of the ^^' 
bonds was given on the same day on which the deed was dat- 
od.—- The Master refused to go beyond the penalties. On 
exceptions, the Master of the rolls said,i— In this case, the 
creditor has two securities ; one by bond, the other by mort<^ 
gage. If he sues upon the former, he cannot have interest be- 
yond the penalty ; but the mortgage is to secnre^ payment, not 
fffthe bond, hut of the sum for rvhid^ the bond was given, to- 
gether with all interest that may grow due thereon. The 
same sum is therefore differently secured by diflerent instru- 
ments ; by a penalty and by a specific lien. The creditor 
may resoi't to either, and if he resort to the mortgage the pen- , 
alty is out of the question. The mortgage is not for that. 
Tfao penalty is not alluded to in the mortgage. — ^Exception al- 
lowed .'' I presume the circumstance of the penalty being recited 
in the mortgage would be immaterial. The mortgage usually * 
|s for the better securing the said debt, or the said sum of 
money mentioned in the said bond, or in its condition. 

Where the principal of a bond is not due, or one or more So reported 
instalments only have become payable, the Master should re- ^ T^timer' 
port only the interest, or the payable instalments with the in- on file An. 
terest, as the amount due ; stating that tlie remaining instal- ^^^3^^* 
ments or the principal are not due. C. C. 

Although the bond is forfeited, yet the court will not order 
.more of the property to be sold, than is sufficient to discharge 
such amount, except where the property is not susceptible of a 
division without injury. The reasons of this are more fully 
stated in tlie note to the decree of sale, post. Tit. Sales by a 
Master^ 

The rate of interest fixed in the instrument is to prevail un- 
til the security is changed by a confirmation of the report and 
decree. 

'^ Bond with interest at six per cent. ; the time of payment ^^^' 
was passed. Tlie question was whether interest at seven per 18^. 
cent. shouKI not be givtn from the forfeiture, ft Dc^s. Rep. ^^ *• ^^ 
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1 7O9 was cited, and 2 Barrows, Bottandy v. Burnley. The 
Chancellor held, interest should continue at the rate conti-act- 
od for, until confirination of the Master's report." 



JUDGMENTS. 

8e^ Fendali AS to interest upon judgments, see ante. 

Vew'^m. '^^^ judgment creditor should leave an affidavit with tbe 
' ' Master of the true amount due him ; for even if it is stated 
" in his answer it may have been varied by subsequent credits* 
Ibid. This affidavit is not proof of the judgment, but is the secu- 

rity the court requires that the G^um ostensibly due upon it» ia 
l*eally so. 

If the judgment is set forth shortly in the bill, or stated in 
the answer and not replied to, that will be sufficient proof of 
it as between the parties ; but if infants are concerned, it is 
advisable to have more formal proof from the records pf the 
court« 



Sectioit £^ 
INFANTS CONCERNED. 

2?^ Jo£!*" WHERE the Mortgagor is dead, and his heirs or 

C. C. 370. * some of them are infants, the order of reference is this :— • 
^* It is ordered, that it be referred to one of the Mastei*s of 
this court to, take proof of the material facts stated in the 
plaintiff's bill of a complaint, and particularly, vvhetber tbe 
bond and mortgage, in the plaintiff's bill mentioned, were du- 
ly executed, that the said Master compute and ascertain the 
amount due to the plaintiff for principal and interest thereon : 
And it is further ordered, that the said Master, under the cir- 
cumstances of the ca^e, in reference to the amount due to the 
plaintiff for principal and interest on the said bond and mort- 
gage,' and the situation, nature; and value of the mortgaged 
premises, ascertain whether a sale of the vvliole, or a part on- 
ly, and what part of the said mortgaged premises, would be 
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for the benefit of the said infant defendants ; and that the said 
Master iM^port on all the matters aforesaid, to this court, with 
all conipenient speedr^' 

In the report of the case of Mills v. Dennis, contained in 
the Appendix to Blake's Chancery, part of the opinion of the 
cbdncellor is thus stated. 

** It appears to me therefore that the safe and proper course 
on liiUs for the sale of mortgaged estates, and when the defen- 
dants or some of them are infants, is to direct an enquiry 
whether a sale would be for the infant's benefit, and also to^re* 
quire tiie plaintiff on the reference to prove his demand, &c«" 

Under this a difficulty occasionally arose, on what princi* 
pies the enquiry as to the benefit to the infant, was to be con- 
ducted. And whether the court could interfere and refuse to 
the mortgagee a sale, in any case however strong, in which it 
would be more for the infant's benefit, that it should take place 
at a future period, than at the present. 

ButUhe decision as stated in Sd Johnson's Rep. and the 370. 
form of all the ordera shew, that the court intends merely, 
that the proof of the ma^terial matters in the causes and the 
grounds of its decree to sell the whole or a poHion of the prem- 
ises only, should formerly appear upon the records. 

The passage in Mr. Blake*s book, which was taken from 
a manuscript report, is not in the case as published. And the 
Chancellor states, ''that the proper inquiry in such cases 
will be, whether a sale of the whole, or only of a part, and what 
part of the promises, will be most beneficial." And again,—' 
*' that the Master must report to what extent, and of what 
part of the premises, {}( any part sliort of the whole J a sale 
would be sufficient to raise the debt, and at the same time be 
most beneficial to the infant. 

The inability of the infant or his guardian to make an ad- 
mission renders this proof and report advisable, instead of its 
being vaguely left to the Master's judgment at the sale, with- 
out the reasons of his judgment or at least without the for- 
mal proof upon wlucli such reasons are founded, appearing on 
the proceedings. If the property is therefore proved to bo of 
less \alue, than the amount roported due, I have always re- 
ported that a sale of the whole is necessary. The Chancellor 
refers to a late case in England of a decree for a sale, where 
[» an infant was concerned. Per Lord 

In England, the mortgagee has a right to take the land, Enkiue. 
whatever may be its value by a strict foreclosure, and sales S®'JJ^*\.j 
under mortgages wero so unknown there, that in a case as late \>^r/30i. 



5208 



OFFICE AND BUTIES 



Goodier ti 
jlftliton, ttf 
Veiey, 82. 
flee 1 Mftdd. 
Rep. 987. 

Monday v. 
Bfonday, 
1 Vet. k Bea. 

295. 



'^ Swenat 
256. 



:) Vesey. 



Took tr. 
Hartley, 
2 Br. e. C. 
125. Perry 
V. Barker, 13* 
Veeey, 197. 



as ran. Although tiie pbuntifl; the mortgagee^ eonAented to 
a sale, the court would not decree it. 

This principle has led to extreme indulgence in enlarging 
the period of redemption after a decree. 

In a more recent case however the precedent baa been ca* 
tablishedof allowing a sale^ where an infant is concerned, upon 
the consent of the mortgagee expressly given, and ascertaining 
that it would be for the benefit of the infant, by bis obtaining 
an overplus. 

Lord Eldoh states in PosUethwaite v. Blf/thet that the ndtt 
of the court with regard to mortgages had been strongly im- 
pressed on his miad by the conduct of* two distinguished prac- 
titioners. Mr.v Lloyd constantly protested that he never woold, 
on the part of a mortgagee, consent to & sale ; and the late 
Mr. Maddock, who was himself a mortgagee for' dgde,000 
refused his concurrence in a sale to the great dissatisfaction of 
Lord Thurlow. They both maintained, that the mortgagee 
was entitled before he relinquished the estate, to have the mon- 
ey, not in the hands of the accountant-general, but in hb 
own.'' And I also understand that the right to a strict fore- 
closure is in England reciprocal. The mortgagor has a right 
to insist upon the mortgagee's taking the pledge, as well as the 
Mortgagee to take it. This is stated to be so by counsel in 
1 3 Tesey, 204, and the inquiry in Mmday v. Mmdagf whetlier 
a sale would be for the infant's benefitf implies tiiere was a 
right to refuse it. 

I conceive that the course of the court in Ireland h always 
to decree a sale, and that a strict foreclosure is unknown. It 
is the right of the mortgagor as well as of the mortgagee. I 
conclude this from the statement of Lord Erskine in Perry t. 
Barker, derived from Lord Bedesdale, and from a book of Irish 
practice, Howards s Eqvity Side, page 424. We have adopted 
the English role so far as to allow a strict foreclosure. In 
the case of Monday v. Mmday^ in which Lord Eldon permit- 
ted a sale upon the consent of the mortgagee, it was alleged, that 
there would be a largie surplus for the infant ; and be sent it 
to a Master to enquire if a sale would be for the infant's bene- 
fit. To determine this would be merely to ascertain, whether 
the property was worth more than the demand. If it was, the 
Master would of course reiiort a sale beneficial ; if oof, be 
would find it most for the infant's benefit, that a foreclosuTB 
and not a sale should be decreed. In case of a foreclosure the 
mortgagee must either keep the pledge in full satisfaction, or 
must ascertain the value by a sale» and then if he sues upon 
the bond for the difference, tlie foreclosure is opened and ha 
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Imist'ba able to get b^ck the estate; and tender a reconveyance 
upon full payment of the amount due hiin.(a.) 

It tenders it therefore nearly impracticable to recoter any 
thing, when the sale has been Hiirly made to a stranger ; and 
if bought in, that circumstance alone, upon a question of the 
true value of the property to settle llie true difference, would 
^cry much embarrass Uie recovery of the mortgagee. 

These facts shew that the inquiry in England is merely 
\vheiher there shall be any sale or not ; and this inquiry de- 
pends simply upon the question, whether the property is of such 
a Value as will give a surplus after paying the mortgage* 

The mortgagee gratuitously consents to a sale, and the 
court consents for the infant. If it should be found not to bb 
for his benefit, the sale cannot be decree^. But with us, I 
conceive tlie mortgagee's right to a sale'l^i ah absolute and^ 
fundamental part of his rights under the mortgage ; and this 
by the settled and uniform course of the court, ^hich has made 
it as fixed a principle of the law of tiaortgages in equity, as a 
right to an ejectment is at law. Thcrefoi-e he may demand a 
sale without regard to the infant's benefit at all. 

If lam right in this view, it certainly would be moreexplic* 
it to frame the order in such a manner as to direct the Master 
to ascertain whether a sale of the whole property is necessary, 
and if he finds that a part will be sufficient, then to state what 
part may be sold inost beneficially. 



(a) Whatever may be thought of the pi-opriety of those rules, it See « Galll* 
Appears to me very clear, that the above stated course is the settled »>i^i I&2; 
one in the Eoglisn court'. 3^\*'^^ 

There is a course of practice upon this subject stated in an old c ^''^* 
case which does not however seem to have been pursued. 

*< The bill was to foreclose. The defendant appeared and stood .Moselj, 196. 
in contempt for not answering to a sequestration, aad the cause Dash wood v. 
came on upon the sequestration for the bill to betaken j9ro confesso; ^^thasey. 
Mr. Solicitor General for the plaintiffs prayed a decree of sale in- 
stead of a foreclosure, because the security was defective; and if 
they should afterwards sue the defendant on his bond, that would 
open the decree of foreclosure, and he insisted that such decrees 
ivere usual. 13ut the Master of the Rolls said, he had never known 
any, but that where the security was defective it was often refer- 
red to a Master to set a valuation on the estate, and the plaintiff 
was to take it pro tanto, as in the case of Hamden V. Tilty» But in 
this case he decreed a sale, t>ecau8e the decree is that the bill should 
be taken pro confesso, and no^ according to the prayer of the bill t 
and the case of Notworthy and Serjeant Maynard was quoted, 
where the security being defective the cause stood over, and the 
plaintiff filed a supplemental bill, and prayed a sale." 
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The acknowledgment, and record^ op the former alone, is 
sufficient proof of the due execution of the mortgage ; and per- 
haps the recital of the bond in the mortgage, is pi-oof of the 
execution of the bond. 

It is perhaps advisable, under the reasons given in Fondale 
19 Vesey, y^ JVosA, to require an affidavit of tlie amount appearing due, 
being actually and bona fide payable. 

See a i*eport where infants are concerned, Appendix, 
No. 58. 

/ It has been suggested that where infants are concerned, an 
account of the personal estate ought to be taken ; that the in- 
fant heir may have the mortgage paid out of that fund, if suf- 
ficient. The general principle is clear, that the personal es- 
tate being the primary fund for payment of debts, the heir has 
a right to ascertain its sufficiency befoi*c his land is sold. But 
in the case of a mortgage it is impossible that this can be re^- 
« uisite under the rules of our court. 

It was before shewn, that in England it is wholly against 
the course of the court to decree a sale, except with the consent 
of the mortgagee, and where infants are concerned. But after 
the mortgagor's death, any specialty creditor may procure a 
sale of the lands descended, by decree of the court | first estab- 
lishing that the personal assets are deficient. A mortgagee 
may therefore procure such a decree ; but in the character of 
specialty creditor, not by virtue of his mortgage merely ; and 
of other lands, as well as those mortgaged. Any bond credi- 
tor has the same right, the sale being for the genei*al benefit of 
specialtyj:Teditors, although the specific lien by mortgage must 
first be satisfied. 
AUr.722. « Thus in Harris v. Harris, the mortgagee with other bond 

creditors brought a bill praying a sale of the premises against 
the heir of the mortgagor.** 
2Br.C. C. ** And in Daniel v. Skipwith, there was a mortgage, and 

^^^* the heir and personal representative were the same person. He 

admitted the deficiency of tlie personal assets, and a sate was de- 
creed of the lands. The Lord Chancellor said, — If the licir 
and personal representative had been different persons, it 
would have been necessary first to have had an account of the 
personal estate.'* 

BjJwnM^!'a . '" **"'• *®'^'*' ^^'*- ®^ Brown's Reports, the following case 
2. 156. n*U w taken fromjiord Redesdale's notes. ** Hodgson v. Parker, 
fi6th July, 1791. Bill by mortgagee in fee against the per- 
sonal representative, and the heir, for payment of mortgage 
debt oiit of the personal estate, as far as it would extend, and 
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the deficiency to be raised by sale of the mortgaged estate.-^ 
Decree accordingly.^* 

Bat with us tlie case is essentially diflTerent. A mortgagee 
has an absolute right to a sale of the specific property, to pay 
his mortgage debt, frst by the power of sale given in most 
mortgages^ (which perhaps may be contended to extend no far- 
ther than a sale, by the mode under the statute mentioned in 
- such power.) But secondly by the uniform and settled rules of 
tlie court, which have established it, as I conceive, part of tbe 
law of mortgages,- that a sale may be procured undc^r tbe de- 
cree of the court, in the event of a default in payment. 

The course of selling mortgaged premises in Ireland is pre- 
cisely such as with us, and there is a dictum in a case winch 
shews .that the view I have taken, is correct. 

** On a bill for foreclosure and sale, it was charged that the ^**"«n »• 
mortgagor, who was dead, left no personal' property to satisfy Ball ami 
the amount of the mortgage. The court directed the usual ac- ^^^tty* 14«, 
count and a sale upon the report being made. Lord Manners 
after stating the object of the original bill, said the ordinary 
decree was tlien made to take an account of what was due to 
the plaintiff*; and an account o^^/ie personal property of How- 
ard Egan, the mortgagor, was, {and I think unnecessarily) di- 
rected.** 

In Patton v. Page, 4 Hen. and Mum. 449, it was decided 
that it was not necessary to take the account of the assets. 

There is a point of practice upon this subject deserving ob- 
servation. Whether in a decree of sale, a day should not be 
given to the infant to shew cause against it after coming of 
age. 

It is a common la^ privilege of infants, that a decree should 
not be taken against them without a day being given. 

Lord Hardwicke says,— ->'^ The infant comes up on the foun- Bennett v. 
dation of that right which he has to make the best defence J^|«» 2 Atk. 
the nature of the case will allow, for when infants come of age, 
they are certainly entitled to put in an answer, and make a 
better defence if they can.** 

" No decree shall be made against an infant without a' day |Vemon» 
given him to shew cause after he comes of age.*^ 

** In Williamson v. GordoUf the bill prayed a r>recIosure, ^g Vetey, 
and as to the infants with a day to be given them to shew iH. 
cause, six months after coming of age. This clause being 
omitted in the decree, was, upon motion inserted. Lord Eldon 
said,— They could only shew error. If the decree would be 
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See also Pow- ffoody had they been aduit» it will not be in their power to e^ 

ell on Mort. 7 . -x » 
442. wet lU.. 

1 Atk. 42i« But in the case o^Blatch v. WUdeTf it was agreed that whero 
lands are devised to trustees for payment of debts^ and the heir 
at law is an infant^ he has no day given to shew cause on his 
coming of age ; otiierwise where thQre ia no devise of lands ex- 
jpressly to any particular jierson, for in that case Jie has. 

free, in Ch. So in Cook v. Parsons^ tlve Lord Keeper said, — " There 
i^^' needs no day to be given to the infant, because the land is de* 

vised to trustees, so nothing descended to the infant, and thena 
was no decree against him to join/' 

It appears to me that the principle of these cases is applica- 
ble to decrees of sale uiion mortgages* The land is conveyed 
|q the mortgagee, with a right to sell to pay the specific debt, 
either in the mode prescribed by the statute, or under the au- 
thority and rules of the court of chancery. In neither case i^ 
|he infant called upon to ^oin in a conveyance. 



CAP. XI. 
Sectxoit 1. 

SALES BY A MASTER, 

THI§ subject is of very great importance. Property 
tq a large amount is annually sold under^the direction of the 
pourt. The superior advantages of a purchase under a decree^^ 
from the greater reliance which may be placed upon the title, 
<he power of the buyer qf freeing himself froni his bargain, if 
that is found defective or even doubtful, ujfon a timely inquiry ; 
the facilities given by the court in discovering every thing nec- 
essary to ascertain thj^t title, and tlie ready method of procur- 
ing its opinion upon the matter ; give to these sales an estima- 
tion with the community already considerable, and which 
would he increased, if these circumstances werei more generally 
understood. 

In England these aales usually take place upon bills for the 
administration of assets, where the personalty proves deficient. 
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There is but one iQStftnce of a sale upon a bill of foreclosure^ Monday v. 
the mortgagee consenting and infants being concerned. In ^onday, 
, Ireland, sales are always decreed upon bills of foreclosure* Bca?27^5! 
It is of importance^ that the decree should provide for all the ^^^' 
special circunjstances, which, from the nature of the case, or sid^.^. 424?* 
situation of the property, will probably arise. 

The form in the Appendix, Mo. 59. is submitted, as embrac- 
ing every thing of a general character, {^nd of ordinary occur- 
rence. - 

The cjause in it providing for the cases, either of a sale of 
the whole, or of a part only of the premises, where interest, or 
an instalment only are due, were submited to the chancellor 
io the chase of Van Beuren v. Cobb, and a similar decree was Jane term, 
made in the same term in the case of Ifcnwicl; v. Macomb, ^^^^ 
ti^here the interest only wf^s due. 

Where a bond is made conditioned for the payment of a 
ram in instalments, or of the interest at particular periods, 
diflerent from the time of payment of the whole principal, the 
liond is strictly forfeited by a default as to one instalment or 
the interest as veil as by a default by not paying th.e whole 
principal, when due. 

^nd in such case it would seem, that the party was enti- 
tled to the whole principal under a judgment for the penalty, 
%nd that the court, under tlie statute would only relieve against 
the penalty upon a full payment. 

But even courts of law do relievo and stay proceedings j[,A*^* y®* . 
spon a judgment for the penalty upon the parties paying the 493. 
amount of the payable instalment, interest, and costs ; the 
judgment remaining a security for the future instalments. . 

And the principle of this rule is ' adopted in our court of 
chancery. 

*' The bond was payable in three annual instalments, one Landing «. 
of which only was due. Before appearance the mortgagor ^ jo^^ns. 
Mved that the proceedings should be stayed on. his paying C. c. 617. 
the instalment due, with interest. The chancellor compelled 
him to put in an answer, and submit to a decree of foreclo« 
aure, to r^nain subject to the order of the court, on s^ future 
default, paying the first instalment, interest, and costs; and 
he placed his decision upon the cases at law." 

So when the couii; proceeds to decree a sale, it will sell on- 
iy so much as will pay the amount truly due, for interest or 
an instalment, unless the property cannot be properly dividec) 
so as to raise that amount only. 

And the court appears to go upon tho principle that the 
! loss of the right to redeem should be co-extensive only with 

\ 
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file actual default, and that right should bo taken awaj mij 
in so much of the property as is equal in value to the anMMii 
in arrear. 
2 Jo^. C. tf In Brinkerhoof v. Thdllimerf the bond and mortg^i 

"were to secure the payment of SSOOO in seren years fron tb 
first of April, 1813, with interest annually. 
On file, Ass. The Master by his report, dated 9th May, 18 IT, fomda 
Regis. Office, certain sum to be due for interest, and reported the prtodpd 
to be not yet due. The decree was in the usual form for the 
sale of the mortgaged premises^ or so much thereof as shoall 
be necessary to raise the interest due and costs, and which 
could be sold separately without material injury to the partis 
or either of them. 

An order was also entered, that in case the whole 
should not be sold, the plaintiffs might be at liberty, 
further interest or the principal fell due, to get a report upon 
the foot of the decree of the amount, to the end that an order 
might thereupon be made for the further sale of the residue of 
the premises, or parts thereof, to satisfy sudi amount uaA 

C06tS« 

2 John. C.C In the case of Lyman v. 8akf a similar decree was made. 
The mortgage was to secure the payment of four seTeral 
bonds, some of which were not then due ; but as the payment 
of the second^ bond would become due before the period of six 
^ weeks for advertising would elapse^ the payment of that bond 
was included in the order of sale. 

It is clear however, that the court has the right to sell the 
whole of the premises, and that the rule it has adopted is one 
only of equitable discretion according to circumstances. 

The statute recognizes this right. 
1 Rerited *^ I" cases where a decree of sale of mortgaged premises 

Laws, 490. shall be made by reason of the nonpayment of interest only, 
or of any instalment on such mortgage, and where a bond, or 
other instrument with a penalty shall have accompanied the 
same, and in consequence thereof become forfeited, it shall be 
lawful for the court to apply the proceeds of the sale of tte 
said premises, as well to the interest, instalment, or portion 
due, as towards the whole or residue o^ the demand which bas 
not become due or payable." 

I should conclude from this provision, that some embarrass- 
ment had arisen in the court, when the proceeds of a tele ex- 
ceeded the amount reported, interest and costs, whether it had 
authority to apply the surplus in discharge of the principal not 
then payable. 



OP MASTERS IN CHANCERY. 215 

rrhe decree of the court may provide prospectively for the 
application of the surplas, in case of the sale of the whole 
preoiisesy or for future proceedings, if but a part is sold : and 
the clauses, in the decr^ in the appendix marked were 

inserted in the decree in the case of Van Beuren v. Cobb, and 
approved of hy the Chancellor. A similar decree was made at 
the same term in the case of Benwick v. Macomb, in which in- 
terest alone was due. ^ 

Tiie provision of our statute is adopted in the chancery of Laws N. 
New Jersey ; and the right of the court to sell the whole of the ^^^^^y^ '^^* 
premises recognized. In the case of the FtUton Insurance 
Company v. Jacobs, a similar decree was entered to that in^Mss. Jan. 
Van Beuren v. Cobb ; and after a sale of two parcels, a second ^^^* 
bond falling due which was not due at the fii*st report, the com- 
plainants obtained a report, and a subsequent order for the 
sale of a third parcel of land. The petition and order are 
stated in the Appendix, No. 60 and 6i. 

The Master is bound to sell so much only of the premises as 
ivill satisfy the amount reported due, with interest and costs, 
unless a division of the property would be injurious to the par- 
ties or either of them. A provision to this effect is usually 
inserted in the decree. 

If the Master is not sufficiently informed as to the nature 
of the property, he may require affidavits, or witnesses to be 
produced as to its value and situation, before he proceeds to 
advertise. 

In England a particular of the * estates, and a proposal of ^ FoTvier, 
the parcels to be sold, are laid before him, and the parties ^^^,0^^ 41, 
summoned to attend to settle them, as well as the advertise- & 2i3. 
ment and time of sale. Of course this can be rarely neces- - 
sary with us where a distinct parcel of projterty is usually 
pledged for a distinct debt ; but it may sometimes occur, that 
it would be much to the advantage of the mortgagor to have 
one of several parcels alone advertised and sold, and proper for 
him to satisfy the Master before advertisement, of the suffi- 
ciency of that portion, and the reasons of his selecting it. 

If the Master divides it into parcels, in expectation that 
some of them will be adequate, he may either advertise those 
only, and if they prove insufficient, advertise other portions ; 
or he may advertise the whole, and stop the sale when a suf- 
ftciency has been raised. 

The subject is in his discretion, accorc^ing to the greater or 
leas probability of particular parcels proving sufficient. 
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Webb t. It is tlie Errgfish course to inssert a provision in the deem, 

JDickenfl 398. ^^^^ ^'' deeds and writings relating to the estate- be prodooed 
before the Master. And an abstract of the title is prepftrd 
to deliver to the purchaser. 

In Ireland^ Lord Redesdafe made the following order : 
s Sch. & Lef. << That no lands should be put up for sale by any IMasler 
« of the court, under any decree or order of sale thereof, antfl 

Aj^endiz, 



i Tamer, 

« Fowler, 
306. 



a state of tlie title of such lands shall be produced to 
Master, together with counsePs opinion thereoYi, tliat andcr 
sucb decree or order, a good title (such as ougKt in the apinioB 
6f. such counsel to be approved by a Master on reference for 
that purpose) can be made to a purchaser 6^ such lands, under 
such decree or order, by the means to bo specified • in sudi 
opinion ; and until the title deeds and other documents neces- 
sary to make onf such title shall have been deposited with tiie 
Master, and the Master shall be satisfied (by affidavit":' that 
the statement of the title on which such opinion shall bare 
been given is a tru9 statement of the title of such lands.*' 



In England the sale takes place at the Master's chambers^ 
or if in the country, before the Master's clerk deputed for that 
purpose. Our decrees, (unless on consent or special cause or- 
dered otherwise) direct that the lands be sold at public auction, 
in the county in which they are situated, or in the city of New 
York or Albany if they lie there. Where the sale is to be in 
the country, the Master may exercise his discretion, where to 
sell, but it IS usual to do it at tlie county town/ It is some- 
times directed in the decree. 
2 John. C. C. ' The Master must be present at the sale. A sale conducted 
in his absence, however fair will be set aside. 



154. 



Ibid, and 
Fowler's 
Exch. Frac. 
2.307. 



Sagden law 
of Vendors, 
41. 



The bidding in England is conducted by each bidder sign- 
ing a paper specifying the lots, with his name and amount of 
bid ; and the highest is declared the purchaser. 

It is the general practice of the Masters to prepare an arti- 
cle of purchase for the buyer to subscribe, containing also the 
terms of sale. 

This is advisable, thotigh perliaps not strictly necessary. 

It is stated that sales before a Master are not within the 
statute of frauds. 

But it must be nofired that they arc not taken out of the 
act, until the report of sale is confirmed. Proceedings 
against a purchaser upon a report not confirmed could not be 
sustained. 
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The only authority upon Ihc poitit is,— The Attahiey Oener- IJ®**^. 
'M V. Iki^f Lord Hartiwicke titere says, — ** That purchasers See^also * 
before a Master tiro' certainly out of the statute ; nor should he Belt's tuppltt4 
doubt tlie carrying into execution against the representatives a ^^^ ^ 
purchase by a bidder before the Master wiihaut svbscribing, 
after confrmation oftheMistar^s reporU that he ^a^ the best pur- 
chaser ; the judgment of the court taking it out of the statute/' 

The auctioneer indeed is considered as the agent of the pur« McComb. «. 
chaser^ and his memorandum is sufScient to take the case out ^right^ 
of tlie statute. But this makes it necessary to examine the 659!^'* ' 
auctioneer as a witness. It is much more precise and secure, 
to found process of contempt against the juirchaser upon the 
Master's report, which is best fouhded upon the party's own 
signature to the article. 

« 

The mortgagee niay bid at the sale. Tbid is constantly 
done with us. 

It is provided by statute, that no title to mortgage premises ^^^* ^1^> 
derived from any sale made in virtue of a special power for that 
purpose in the mortgage contaihed, shall be qgeStioned or de^ 
feated in law or equity, by reason that tlic mortgaged premises 
were purchased in by tlie mortgagee, or liis assignee, or bis 
legal representative, or on his account. 

In England an order for leave to bid is necessary. 

This was a iietition by the mortgagee of premises, mortga- ^ 
ged by the bankrupt, and which had been ordered to be sold, Mar£, 
for leave to bid at such sale> and become the purchaser, if no i^^^la 
higher bidding should be made. ^*^* 

Mr. Cooke for the petition,«-^Thcre is no express decision 
that the mortgagee cannot purchase the mortgaged estate ; but 
some doubts having been expressed, it was thought prudent 
tb apply for tlie present order. 

In causes such an order has frequently been made, as wa9 
the casein the estate called CkinonSt purchased by your honor^ 
and there seems no reason why such an applittation should no^ 
be made in bankruptcy* 

Tlie Vice Chancellor said, — " There could bo no objection to 
this person being a bidder ; it ^ as for the interest of the es- 
tate, that there should be as many biddei^ as possible^" 



The Master may adjourn the sale on consent of the parties^ 
or good cause shown. This Is well established in our prac- 
tice, and recognize in the fee bill. 

These applications usually come from the mortgagee, but 
in many cases the Master would be warranted in adjourning, 

S8 
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in oppoeition to the ^fumff^gSlfi^ If iinavoiilable accident prefent* 
ed the presence of a person who would hid, beyond the amouBt 
due the mortgagee, upon sufBcient proof of that fact, he might 
adjourn, and if there were no real biddings, even after the bale 
\vas opened. The mortgagee bids only by the indulgence of 
the court, as appears from the necessity of an order in Eng- 
land ; and in a case wliere he could not be injured, and Tvafi 
alone concerned, the court wonld sanction a delay upon rea- 
sonable grounds. 

But I conceive that the advertisement is a contract of the 
court \vith every bidder, a stranger to the suit, that he shall 
have the property, unless there is a fair advance upon the sum 
oflTered by him. Therefore the Master never should adjourn a 
sale once opened upon a fair bid of a stranger without his con- 
sent, for the bidder has at least a right to say, he is the par- 
chafer, unless the court on application will open the biddings ; 
a course our court seems averse to take. 

But I consider him so fully the purchaser in such a case, 
that the Master never could set up ike premises again without 
direction of the court. The mortgagee may however make 
the advance, and then the Master may adjourn, certainlj on 
the application of the mortgagee, he being held to his bid ^ 
and perhaps in a case of a wantonly useless adjournment^ the 
court would refuse him the intermediate interest and costs of 
the adjournment. 

Romayiw '^ ^^ ^^®" determined, that tlic court will not postpone a 

1 John. C. C. sale on the ground of war alone, but that it will interfere in 

310. ^usQ Qf i^py public calamity, such as invasion actual or impen- 

ding ; or extreme sickness, which would suspend all civil 
business. 

On the argument of Jstor v. Bomayne, the case Corp, 
JEUis, and Shaw y. Macomb, was cited, in which the court 
postponed the sale merely on the ground of the unfavorable 
season of the year, (July) and the moneyed purchasers being 
generally in the country. But the principles of the decision 
in Astor v. Bomayne^ seem to overrule this case. 

There is one case in which I apprehend that under the prin- 
ciples of English authorities, the Master would have a cleai* 
right to adjourn, on the application of the mortgagor alone. 
It is the course of the English court to favor the mortgagor 
very much in redeeming the estate, by enlarging the time giv- 
- en in the decree for that purpose. There is a strong instance 

Barnahiis- of this in the time of Lord Hardwicke. But the following 

ton'. R«p. in case wiU shew the roles of the court upon the subject with 

^Boa. more precision. 
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*' The usual decree upon a bill of foreclosure was made for Edwarda ». 
payment of principal, interest and costs within six months af- mm ^Re ^ 
ter the Master's report should be made, or that the dcfen- 287.' ^^' 
dant should stand foreclosed. The Master reported the 
amount which would be due six months from the date of his 
report, £rS76, and appointed that time for payment. 

Previous to that day, the defendant moved to enlarge the 
time for payment upon an affidavit of his solicitor, tliat the es- 
tate was worth ^1 5,000 • that he had been using bis utmost en- 
deavours to raise what was due, by a mortgage. An order 
was thereupon made, that on payment of the amount of 
interest and costs, the time of redeeming should be enlarged 
six months, with the usual directions. 

The defendant again moved for further time upon an affida- 
vit of the solicitor of the value of the estate, that ho had>iot 
been able to raise the amount, but had good reason to believe 
he should be able to raise it within six months by sale of an 
estate, which would enable him to pay the plaintiff! On this 
an order was mitde enlarging the time for five months upon 
payment of interest and costs within a fortnight. Another 
motion was made for further time upon an affidavit of the so- 
licitor, that part of the estate JjixJ been sold, and the pur- 
chasers were proceeding to «<Jt)fiplete their purchase, that ihfSt 
Arst monies were to ha applied to pay the plaintiff, and that 
he believed the whole or a sufficient part of the purchases 
would bo completed in three months. 

On this an order was obtained enlarging the time three 
months on payment of interest and costs, but this order was to 
be peremptory. 

. The defendant now moved for three months further time, on 
an affidavit that the purchases were not completed, owing to 
some objections to the title, that these were satisfactorily an- 
swered, and that he verily believed he should get the sale com- 
pleted within three months. 

The Vice Chancellor. — It requires a strong case to induce, 
the court to make a fourth order enlarging the time for the 
payment of mortgage money decreed to be paid^ If the de-. 
fendant has done all he could to obtain the money, and has 
been baffled in his purpose by unexi>ected delays, and there ap- 
pears a strong probability of the money being raisabic within 
three months, the court would feel disposed to enlarge t!ic time.. 
The last order does certainly purport to be a peremptory one, 
but I think the court has sometimes in these cases, given fiir- 
ther time, nowithstanding that expression.*' 
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By analogy to this course of practice in Englanil, I an» 
bend tlie Master here would be justified in postponing a sdc, 
upon an affidavit of the value of the estate beyond the amoMt 
then due, and of the exi>ectation (and grounds of that expectt- 
tion) of the party being able to pay the amount, within a reasoa- 
able time, and upon the actual payment of interest and oocd. 
The reasons, indeed for this indulgence, are less urgent m'A 
ns, as the mortgagor will receive any surplus, than In En^^aiid; 
but the situation of the mortgagee oft^n enables hi© ^ypres$mi 
a $ale to obtain a great advantage^ 

It is usual to make it part of the terms of sale, that a depos- 
it shall be paid down. It sometimes happens that this is it- 
fiised by the purchaser after the sale, and it then becomes ne- 
cessary to advertise again, if the parties do not choose to proceei 
compulsorily against him. Th^ CQtui*se in Ireland in sndi i 
case^ is the same. 
8«mrd's " If the purchaser neglects, or refuses to pay the dqpoail, 

I^8|<W,1« the court, on the officer's certificate thereof, and on nietifli^ 
^* will order the lands to be again set up to be ^ld«" 

To avoid this difficulty it may he. made part of the tem^ 
that the biddings shall be kept open until the deposit is pud ; 
and the Master in such case sbwild either require it immediate- 
ly, and if not paid, resume the sale ; «r give public notice al 
the sale that it will be resumed as to the parcels qpon whid 
the deposit is not made, at a certain future hour* 

When the sale is included* the deed may by oar practioe 
be delivered to the purchaser, immediately upon the paymeol 
of his purchase money ; and the Master makes one reporf, em- 
bracing all the particulars directed by the enter* 

The Master aUo takes a receipt for. tlie purchase money 
from the complainant or his solicitor, or of the amount due him 
with interest anil costs, if the purchase money is greater^ nnder 
the general rule of the add Dec. 18S1 : the provisioim of 
which are now made part of each decr^* 

He files this receipt, with the register or assistant register. 
It is also usual to file a certificate of the taxation of costs. 
Under the old practice, the amount paid for costs, as well as 
tliat paid on the debt to the parties, alwaya appeared on the 
register's book^ ; and the credit where the whole was not dis* 
charged, could easily be ascertained. The. receipt and certifi- 
cate of taxation will answer the same purpose where the wheb 
IU1U9 '^ amount has not been paid. It is also the du^ of tlic Master 
iq file the mortgage with the register or assistant register, be- 



OF MASTERS IN CHANCEBT. mi 

Are he ddiirers his deed^ unless the holder of the mortgage ^ 
prefers having it recorded at lengthy in the county in which 
the lands lie. See the form of a report. Appendix, No, 63. 
and of a Master's deed, No. 64* 

By the English practice, the purchaser procures a report ^ i*unie», 
of the lot or lots purchased by him, which he moves as of course ^^^' 
to confirm^ 

An order is made that the report he confirmed, and that the s^e the or- 
fiaid A. B. he established the purchaser of the estate (or lot ^er 2 Fowie^ 
mentioned) unless cause shall be shewn to the contrary within ^^' ^^^' 
eight days after service, in the chancery, and a week in the ex- 
chequer. • 

At the expiration of tlie time of this order, the purchaser 1 Tamer, 
moves to m^ke it absolute upon affidavit of the service, and a ^^^' 
certificate of the register of no cause being shewn, dated the 
day of the motion. 

In the Exchequer, tliis certificate does not appear necesary. ^•^^ 5*^ 
Tliesame practice prevails in Ireland; and the Master in t!zxi7 *'* 
liis report of purchase states, that th^ deposit has been made. Howard, 

Our practice in this particular has b«?Mi frequently com- ''^^' 
plained of; and in a case in June term 1819, the Cliancellor 
expressed an opinion that the English practice wait^Iecidedly 
preferable ; that we were getting into greater strictness^ -w^d 
in the case before him, under some special circnmstances, di- 
rected a report of the purchase to be first made- 
There is anofher consideration which appears to render this 
course advisable. A case may easily occur, in which it would 
become a very important question, when the estate is to be' 
considered in the purchaser, so that he would be liable for all 
losses, and entitled to ail advantages, afterwards arising. 

In England this point is well ascertained : the estate is in 
the vendee from the time of the confirmation of his report of 
purchase, and .not before. 

^^ The petitioner having opened biddings upon an estate, ^^'^^^ 
and procured a report of his being the purchaser at the i-esaic, n Vesej, 
presented his petition to confirm it. Before confirmaiionf part ^^^* 
of the premises were burnt, not being insured. The pur- 
chaser now petitioned to have the loss ascertained, and the 
amount deducted from his purcliase money. 

Lord ChanceUoTf — ^The question must depend upon this 
point, what is the date and time of the contract, at wliich time 
it can be said to have been complete. Is the btdiUng in the 
Master's office the contract between the court and the bidder, , g^ . . 
or only an autliority to the. Master to tell the court, tliat if it <^viiic, o*?, 

Wmf. 74S.) 
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The por- approves, it may make a contract with him on the 

chate, after ^.^ 
report, w posed V 

called a Con- l^t the Master certify the conditions of sale, tJie 
^e^purchMw ration, and reserve the question ; it is one of the most 
and the erable that has occurred for some time. In some oT the 

court. ^jj^^ ^jjg change of the property is said to be from the date 

the report ; in others from the time of the conveyance : 
that though confirmed as the best purchaser, if he has ml 
the conveyance, lie would be entitled to say the estate was 
his. That cannot be according to tlie principle. 

The Master having re|)orted the amount of injury, 
petition was presented to have the sum deducted. 

Lord Chancellor stopped Mr. Romilly in its support, 

daring his opinion, that the loss occasioned by the lire i 

fall upon t!»e vendor, and made the order accordinjr^yv witk 

costs. On a subsequent day he observed, he found his deo- 

i Vesey, 220. sion confirmed by what Lonl Hardwicke says, in TheAtforiuf 

and supple- General v. Day^ as to carrying a purcliase into effect agaii^ 

ment, 115. j^pp^sentativcs, after a report is confirmed.*' 

2P. Wmt. 44 jj, ex-parte J^nningt The Master of the Rolls says,^ — from 

the time of th^ report confirmed absolutely, the estate is bound, 

and the/Mrty who was to convey has become but a trustee for 

tbo purchaser, who ought to have the money ready.'' 

Lord Eldon states the point as depending upon this qaestion, 

viz. when the contract for sale could be considered as made ; — 

Tiie reason of this is, that it is a settled rule of equity, that 

if a contract of sale is afterwards carried into effect, the estate 

is deemed to have been in the vendee from its date. 

1 Madd. Rep. In Harford v. Furrier, The Vice Chancellor thus states the 

so^Pa^ner!" r«'e— ** It is thc established doctrine of a court of equity, 

Meiier, 6 Ve- that if a contract to purchase it to be completed at a given 

"p' Wms 6? **""^» ^"^ *'*^ ^^^^^ ^^ finally made out, the parties continuing in 
3' '^ 410. treaty, and thc purchaser not by any acts released from bis 
bargain, thc estate is considered as belonging to the purchaser 
from the date of the contract, and the money from that time as 
belonging to the vendor. The gain or loss falls upon the per- 
son to whom the court considers the estate to belong." 

It would not be necessary with us that the confirmation of 
the general report of sale should take place before the estate 
would be held to be in the purchaser, as the delivery of thc 
deed precedes that, which certainly would settle the point. 
The only question would be whether the date of the sale might 
not be taken. It often happens that property is sold upon a 
credit, and some time elapses from the sale to the delivery of 
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the deed* It would be prudent at least to prevent all question 
by filing a report of purchase and cunfirmtng it. 

If this is done, the rule to confirm the report nisi would be*' 
come absolute of itself, without a fresh order, which is necessa- 
ry in England. The cttuse shewn against the confirmation 
world be an order discharging the rule, staying the farther 
proceedings, opening tiie biddings, or a reference of title. 

Tl^e increase of expense, would be very trilling. It would 
not be necessary to adopt the English course entirely, and con- 
fine the first decree to directing a sale merely. One decretal 
order might embrace every matter as at present ; and it would 
only be necessary to insert in it a few words, such as that the 
Master make report to the court of the best purchaser, and the 
amount given by him, and that upon confirmation of such re-* 
port, he execute a deed, &c. as now provided. 

There is another part of the English practice of great im- 
portance, and whicli if adopted by our court would render a 
previous report of sale necessary ; and that is— - 



OPENING BIDDINGS. 



Section 2. 



THIS may always be done before the report of pur- gj'^"™^. 
chase is absolutely confirmed on a sufficient advi^nce. land, 1.337. 

It has been done after confirmation, but the rule now seems 
to be, not to allow it on a mere advance. Some special cir- 
cumstances must exist, as fraud in the purchaser, or his being 
a trustee. 

The person applying moves the court to open the biddings, l.T"™®*"' 
giving notice to the pui*chaser and parties in the cause, and See the no- 
stating in his notice the advance offered. If allowed, an or- ^^^* 
der is made, that it be referred back to the Master to allow a ^rp""^^'' 
better purchaser of the lot in question, upon the petitioner pay- sis ^ 
ing to the discharged purchaser his costs and expenses occa- 
sioned by his bidding for, and being reported the best purchas- 
er, of the premises, and on paying his deposit into court. These 
conditions must be complied with bdbre the Master can pro- 
ceed to a resale. 
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t TiniMr. Sometimes the petitioner is directed to be considered aft] 

^^'' der at tbe sum oBered by himi if no other person adTaMsi 

him. 
Fowl. Ezch. In tlie ExdieqkieTf the terms of opening biddings 
^^' Hod'^ ^^ ^^^ offered in advance, shall bear a considerable pnf» 
t. Jones. ^^' tion in price above the last bidding ; that the person opai| 
Maj 1781. giii^ii undertake to bid to that amount, and make a deposit i 
double that sum with the master, (double the advance I s^ 
pose) pay the costs of the last bidder, and make the deposit m 
the new bidding within a month from the date of the order, 
1 Tamer, If the order is obtained, the property is again exposed te 

^^^' sale. The time of the renewed advertisement aeems to bek 

the Master's discretion. ] 

This practice is of much importance, and has oot preraiM 
3 John. C. C. with us. The Chancellor observes in fFiUiamgon ▼• Mf 
^^* *' that the practice of opening biddings has not prevailed btn\ 

that if it ought to be adopted^ the Case before bim was wt 
brought within it, for there was no offer oC any specified ad- 
vance price ; that from what fell from Lord Eldon in WUU fi 
t4 Ves. 151. Jfilson, it is questionable, whether tlie practice of opening bid- 
dings as freely as they do in England, be not productive d 
more injury than good. — He says, that half of the estates soH 
in court, are thrown away upon the speculation^ that tbeit 
will be an opportunity of purchasing afterwards by opening tk 
biddings." 

I do not see the force of this observation of Lord Eldon :— A 
person neglecting to bid before the Master is supposed to dos6 
with the intention of transferring his bid before the court. Of 
course he is acquainted with the time of doing this, and vbtt 
will prevent him, if in his opinion the estate is sold below its 
value, and he is willing to give more, from applying to f^ 
the biddings ? His intention to bid is supposed ; bjit btfon 
the court, instead of the Master. The only injurious effect | 
would be where he is only willing to give an advance irbfci ' 
the court does not think sufficient to open the biddings, con- 
ceiving it would be enough ; but under the roles of the coiiH 
as to the amount, this never could be sacrificing an estate. It 
should also be considered that the inducements to bid before 
the Master are far gi*cater than to wait to open the biddings. 
The party must in tlie latter case, pay the former purchaser's 
costs, and then is not sure of tlie estate, as a frosh sale takes 
place, 
ik-porte Mi^ The objections generally taken to this system, are that pw- 
"7Vei. 561. chases ai'e rendered uncertain, and that the buyer is bounds 
3S ., 140. while his claim to the property is not absolute* InFrideaux^* 



til 
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^tm ' . . 

^ PrideauXf Lord Commissioner Hotham says; — " On a ground ^ Coxes cat- 

of policy, the court ought to be sevy slow in opening biddings, *'' ^' 
^ Sis much property is sold under the authority of the court, but 
*^ justice must not give way to poliry;'* 

So it is stated by Mr. Fowler, that, ** the court very reluc- fcxch. Prac. 
tantly receives applications for opening biddings upon f)ales of ^' ^^^' 
estates under its decrees, for reasons that are manifest ; but 
as thesis sales are generally in aid of creditors, it is often an 
object to them, and always to those interested in the surplus^ 
" that the fund arising from them should be increased. The 
S"^ court therefore permits biddings to be opened on certain 
' ■ terms/* 

Whatever may be the solid objections to this practice, I ap« 
"' prehend th^t the advantages which occasionally arise from it^ 
■ Will prevent bur court from wholly renouncing the right ot 
F opening biddings, and holding that a sale under Its decree 

* shall not be i*eached, except in the cases in which it will in- 

* terfere with a private bargain, as gross inadequacy or impo* ?;^^^ ^' 
I 8ition« The rules upon the former point are so strict, that 

It 6veh if this case could be considered a%one in which the court 

I* \%'ascalted upon to aid the purchaser (and it might assume that jS^f'if^' 
!$ shape) and therefore within the distinction between decreeing Batier. 
B the performance of the contract, and delivering it up, it would 
f be of little service to sales. The practice now considered is 
a mode by which the court can redress forced sales, and more 
I probably procure the full price of the property. 
( tn a case subsequent to FTilliamson v. DaU^ the Chancellor 

f deems to have gone some way in sanctioning Ihis course. 
I ** A sale had beeh made by a M.ast6r under a decree of tlie Lansing •. 

i court ; the plaintiff became the purchaser at four hundred and 3^j^"c**R. 
I fifty dollai^. No report bad been made, nor deed executed. 426. 
t ^ A petition was now presented to vacate an order taking the 
i bill pro confesso so far as it related to a claim for any deficien* 
I cy against the |)etitioher, one of the defendants, and that the 

. biddings be opened, offering an advance of fifty per cent. 
I The Chancellor clearly denied the first part of the petition 

to vacate the order, and opien the case to a defence, for reasonii 
stated in his opinion. As to the latter part of it, he says, — But 
I think the sale may be opened without injury or inconveni^ 
^nce in thid case, and justice would seem to require it, especial- 
ly in favor of a disfehdaht, who offers to give fifty per cent, in 
advance of the purchase money, aiid who is bound to supply 
tlie remainder of this debt, unsatisfied, by the sale. Tho 
'][»laiiltiff was here the purchaser, arid the pilrchasc has not - 
been confirmed, nor the deed, executed* Sale opened on 

29 . 
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condition that the defendant M. deposit with the register 
within eight days an advance of fifty per cent, on the sm 
bid by the plaintiff; and on his paying the plaintiS'the expense 
^e incurred of the former sale/' 



SectioIt 3. 

PAYMENT OF INCUMBRANCES. 

IT frequently occurs that there are charges and in- 
cumbrances upon the property, discovered by the purchase 
after the sale, and which are not provided for hi the terms. 

The course in such a case is, for the purchaser to move the 
court upon notice, that he may appropriate part of his por* 
chase money to satisfy the charge ; or if the money has been 
paid by him, that the Master or Register may apply a auffi* 
cient part of it. If thS former is the application, the order 
should provide, that it be done with the privity of the Master 
or other officer, as there may be parties personally responsi- 
ble, who have an Interest in the payment being made. 
Law of Yen* Mr. Sugden says,-^^* If the estate be subject to an incora- 
don, 34. brance which appears upon the report, the purchaser should^ 
after giving notice of his intention, apply to the court for leave 
to pay off the charge, and to pay the residue of the purchase 
^ ^ money into the bank.*' 

■ ■ 9. " T^^ Solicitor General*moved, that a purchaser sliouU be 
Sutton, at liberty to apply part of his purchase money in discharge of 
^^•wy, nn. ^ ^lortgage upon the estate. ' Some . of the parties who were 
competent, consented. Some were infants. 

Lord Chancellor asked,— If it appeared upon the report that 
there was such an incumbrance ; and being answered in the 
negative, said. He doubted whether it could be done even by 
consent, because there was nothing to show the court that there 
was such an incumhrance ; though perhaps, if all the parties 
were competent to consent, and did consent it might be done/' 
The reason of the Lord Chancellor's difficulty in this case 
appears to have been, that this was a motixm merely, and the 
incumbrance did not appear to the court, except by the state* 
ment of counsel. But it is not to be concluded from this case, 
that a report of the incumbrance is essential. I presume if 
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mathenticaliy brought before the court in my other fbrm, it 
would be safficient* ^ 

In the case of Lawrence v. Comdl and others, after a sale ^^^ CtM. 
by a Master, it was discovered by the plaintiff and the pur* *^'*' ^^^* 
ehaser, that the property had been sold to pay an-«ssessmentf 
which purchase was redeemable ; and that there was an ar- 
rear of taxes upon it. Certificates of tlie street commissioner 
and collector as to these facts, and the amounts due, were laid 
before the Master, with a request for a report of sale, and that 
these charges might be stated in it, which upon notice to the 
opposite soUcitor was given. On this a petition was presented 
by the plainHfft praying that these c:harge» ndffikt be extia^ 
guisbed out of the purchase money, statii^ that the premises 
were represented at the sale to be free from incumbrances. 

The Chancellor. — The facts stated 'in the petition remain 
uncontradicted. The premises were at the time of the sale 
represented to be free from all incumbrances, and the Mas^ 
ter^s report contains no allegation to the contrary, and it con- 
tains the evidence of the facts of such incumbrances, and th^ 
certificates shew that the evidence came to the Master's knowl* 
edge since the sale. The purchaser ought not to be lield to his 
purchase under these circumstances, and we most intend that 
the lot was sold, and was purchased with tlie understanding, 
that the title was clear, and the price bid is to be taken as a 
fair and adequate consideration for the premises free from in- 
cumbrances. It is therefore just, and for the interest of all 
parties, that the purchaser, or the M^ter for him should be 
at liberty to apply part of the purchase money in discharge of 
these incumbrances, and Stretion*» case, (though rather an l^^*' ^^' 
imperftet and unsatisfactory note) contains authority for this ante. 
direction, as we have, what was called in that case, the Msis- 
ter's report of the incumbrances. 

An order "was made that the Master pay to the purchaser 
under the assessment, out of the proceeds of the sale, the 
amount given by him with the interest payable upon a redemp^ 
tion, and also the arrears of taxes with the interest, and bring 
the residue of the proceeds into court.'^ 

There cannot be a doubt that tlie certificates would hav^ 
been sufficient, if produced to the court, without being mention- 
ed in the report. It was on them in effect, as evidence of thj& 
charges, that the order was granted. 

This order was made on the fact of the sale being made free 
from incum1)rance8. The purchaser was not before tJie court ; 
kut it was concluded that he gave to the ftiU value of the prop- 
erty from the statement^^ that it was sold dear of cbar^ea.. 
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r conceive howcivert that the proper coarse in tbesb cases is,i 
for the purchaser to move or petition the court upon notice 
that a sufficiency oiF his purchase money be applied, eKbibiting 
fome proof or vouchers of the qharges» a4:v»port of bis being tbC^ 
purchaser, and an affidavit of his own ignorance of the exist- 
ence of tiie. charges at tlie tinie of sale ; or perhaps it woold 
be sufficient to swear, that though informed of them, he bid to 
the full value, in the conviction that tliey wo.ul^ be paid out ojT 
the purchase money. 

It must be admitted, there would be a temptation opened tp 
% purchaser in allowing this, and perhaps the court would re- 
* quii-e that sucb ai^ affidavit ^hoMkl be strongly suppoiied by 

pther circumstances, such a,s the value of the property being no 
more than the bid^ pr about its amount, wb$n cleiir of incum- 
brances. 

If the fact of an ignorance of the incumbrance9 is estajblisbe^ 
by the purchaser, I apprehend he has a clear right, by the 
principles of the court, to huve part of bis purchase mon^y ap^ 
plied^ . 
Serjeant^ *^ In this case it was said by Mr. Attorney, thatifamau 

^^^^'* sells anothers land, and x»>venant to dischi^rge it of such par- 
Fre«man^s ticular incumbrances, and before the payment of the money, 
li^iS7^ ^^' 9tber incumbrimces are discovered, that this will prevent any 
suit for the money, till all the incumbrances are discharged, 
it was said likewise by Mr^ Btck^ that if there be no cove-, 
nants against incumbrances, yet, if befiure payment any are 
discovered, the party may retain his money, till they are clear- 
ed, ^uod Juit consesmm per cancellarvim. But it was said 
by Sir John Ring, and not denied per curigmf tbat these must 
be incumbrances made by the vendor himself, or otherwise the 
Vendee tannpt detain the mon^y, ml^ tbey be. covenanted, 
against." 
(bid. i()^, w^ ^use <was cited by the Lord J&ckf w*her&, a purchaser 
^ brought a bill to be relieved where incumbrances were concealr 

ad ; but >^as dismissed,, for. be ought to have provided against 
ft by covenants. But it was said by Rarvhnsqn commissioner, 
that if the purchaser had in that case had money In bis bands^^ 
that thei court would have helped him, but not after he had 
paid his moi)ey."« 

^ t'be rule furnished by these cases, even with the distinction, 
taken by Sir John KXng, would be sufficiently extensive to 
reat^h the genei^)ity of casps, because, what the owner, the 
lioortgagor, siiffered to incumber the propeKy being bound to 
pay, shcluld stand Ufion the same footing as what he actually 
^larged iipon it. The priiiciple of the rule so stated is^ that 
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the owner eommits a technical fraad upon the porcbase^ by 
concealing the incumbrances. A case might however easily 
^rise, in which this principle could not be applied with strength 
if at ail ; as where a devisee of the equity of redemption is 
ignorant of charges made by his devisor, or other inoumbran- 
cer8» also ignorant* are entitled to the surplus. 

The reason of the rule seems to lie deeper. I conceive it 
to be derived from the doctrine of compensation in those cases^ 
in which the vendor is unable to malce to the purchaser prer 
cisely the estate contracted for ; but the vendee can be com- 
PfensMed by a reduction of the purchase money, or security. 
Lord Thurlow expresses the doctrine^ thus :— -^^ However these 
cases were first established, it is now settled, that wherever it 
is possible to compensate the purchaser, for any article which 
diminishes the value of the subject matter, he must be satisfi^ 
ed with such compensation, or to spealc in the usual terms, 
whereveMhe niatter lies in compensation.'^ See. the distinc- 
tions upon this principle in Moivland v. JVbrm, (1 Coxes Cases, 
59.) FooU V. Shergoldf (Ibid. 27 3.) and MiUingan v. Cook^ 
(16 Vesey, 1.) 

. It appeara highly imp ortant, that every mode should be 
adopted to render puschasers perfectly confident, that the court 
will give them a free and clear estate, or release them. That 
the maxim, caveat emptor should be wholly rejected as appli^ 
cable to the time of bidding ; find that time should be given, 
and every facility afforded them, to investigate the title, and 
discover charges. Purchasers will then freely bid to tlie full 
yalue of the estate. 

The coqrt does pledge itself so far as to warrant the regu- Bennett v. 
larity of the proceedings against those parties who are before ^*^"j^ j- 
it. It will not allow the purchase to be invalidated by errors 575^ ' 
pf form in the cause. 



SecTioir 4. 
SUBSTITUTION. 



A PERSON may be substituted in the place of a ^^^^'^* 
purchaser, upon application to t|ie court, by motion, with 
notice to the plaintiff and defendant. But it appears re- 
quisite, that he should give no more than the original purchase 
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money 9 aftd that an affidavit to thia effect ahonld accompany tlf^ 
iBotioD. And the party applying should alao offiirio maletta 
depo8i^or to pay the money $ and no doubt the order, ll 
granted, would be upon that condition. 
McNamara, '* Mr. Wetherell moved that one person might be 
e Vesey, 51S. tuted for another, who was a purchaser under a decree, iqimi 
consent of the purchaser. The motion was refused on thi 
ground of no payment being oBbred, by the proposed aiAalt 
tute. 

The next day Mr. Wetherell moved on bdialf of the 
purchaser, that on his paying the money he might be 
tuted, and the other disdiarged. 

The Lord Chancellor said, this might be an ingenioas de- 
vice, with a view not to come to the court to open the biddii^ 
and he would have an affidavit, that there was no nnder ba^ 
gain ; for the purchaser might give the other a sum oftntmej 
to stand in his place, and so deceive the court." ^ 

Tale V. Da- ** ^P^^" ^ ^^^^ before the Master, Watier was reported tin 

renport, best bidder.'' 

s VtB^r, 615. j^ ^^ ^^^^j ^1^^^ Qr^Sih might stand in the place of ffd^ 

tCTf and that the money might be paid in his name. The ■»» 
tion was upon notice to the plaintiff and defendant* 

The Lord Chancellor said, that would not do without u 

affidavit that there is no underhand bargain between them." 

The substitution however may be made by consent. 

S^u^s^^" ^' '^ ^ motion was made that one person might be substituted 

s Br. c. c. in place of another, as purchaser ik a lot of an estate sold be- 

3^1- {ore a Master for payment of legacies, and an order madeos 

consent of the^ original pnrchaser, and all the parties in the 

cause." 

All the parties have an interest that the substituted purcha- 
ser should be as responsible as the original one, and this abene 
the necessity of notice. But if he offer to pay the whole pur- 
chase money, the order might be made substituting him and 
discharging the other upon his complying with such ofl^ ; 
and in such a case I do not see a necessity for notice to the 
party ; though if they are not numerous^ it is advisable ta 
do it. 

Section 8. 

The purchaser after procuring his report of sale, and en- 
tering the order to confirm it, may proceed to examine into fbi 
title. 
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By the English practice, an abstract is delivered to hiUf ^ Tomerf 
after the sale, and by the Irish course under Lord Redesdale^s ^^' 
order, he may inspect. the abstract as well as the documents 
^ft with the Master, and take a copy from him if he fliink 
, proper* 

If satisfied witli tlio title he mo¥es the court upon notice, for i Tuirn. 223. 
Kberty to pay in his purchase money, and to be let into posses- ,^|*Fowier^ 
^ion of the premises, and receipt of the rents^ and profits from Exch. Prac. 
"the quarter day preceding the motion ; for the execution of ^^^* 
idl proper conveyances ^ the delivery of title deeds, &c. Pay- 
ment of ibe money is considered an acceptance of the title, and ^^^^ ^17. 
the order recites the satisfaction of the purchaser with it. istT^^^' 

By our practice if the buyer inquire into the title, and an 
mbatract or the title deeds are voluntarily submitted to him, 
and he is satisfied, he proceeds to pay his purchase money to 
the Master, or the balance of it, and accepts the deed* 

** The purchaser is- admitted into the receipt of the rents Per Ix>nl 
and pp?ofits from the quarter day next preceding the purchase, s y^. SOS, 
'If his purchase money is paid before the following one.'' 1 Tom. sss. 

^' A purchaser made an affidavit that be had his purchase |^^^['^/^' 
aMney ready lying dead at his bankers since Christmas day Harper, 
before the motion, (June 1 6) and moved that he might be ad- ^^^3^ 
mitted into possession of the rents from that day. 

The Lord Chancellor was of opinion, he should have moved 
to pay the. money into court, which if done on a special appli- 
cation would not have been an acceptance of the title, and or- 
dered the party to be let into the receipts from lady -day past^ 
(twenty fifth March.) 

If the purchaser is not content with the title, and wishes to 
procure* his discharge and repayment of his deposit, or the l Tom. 225. 
opinion of the court as to any point, his first step is to move fj^^^^^^ 
for an order of reference to the Master, to see whether % good 
title can be made. 

It does net appear whetlier this motion is upon notice, or 
not» but the court would no doubt sanction its being entered of 
trourse with us ; and from the passage in Turner, I rather think 
it is of course in England. 

The order should contain an authority to the Master to ret 
quire tlie production of deeds, &c. and to examine the parties, 
: as it is not inserted in the decree of sale. It should also di- 
' rect that the parties should lay an abstract of the ' title before 
^ the Master. 2 Fowl. Ekch. Pract. S20. When the purchaser 
i has inspected this and the deeds produced, if he has the mate- 
rials for forming his objections^ he should lay a written Mtaii^ 
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^etU of them before the Ma»ter, and take out a siimmotM upi 
it. 
Prodirtton of ^^ ^^^^ ^^^ ^^^^^ institiinenta not produced^ he procwe 
Bookf, a. c. the delivery of them by the course before detailed^ and afte 
^- inspection produces his objections. 

Poole «. Sher- It is the practice in the Masters office to produce theab* 
Cms^^O?** stract only ; and the Master makes his determination on tkii 
alone, if the vendee does not insist upon the production oftiM 
title deeds. > Lord Thurlow sanctioned this practice, and sai4 
that as the vendee may call for the title deeds bebie Ik 
Master, if he thinks proper, he should take it for graotel 
whenever the vehdee omits so doing, that he was satisfied tk 
abstract was correct. 
1 Madd-Rep. Exceptions lie to a report of title. In 2 T urner'sPractld 
»• Furrier. ^^^' ^^ ^^^ exceptions taken to the report in the case otShof- 
land V. Smith, 1 Br. 74. The report if favorable states thit 
a good title can be made by the means specified in it; as in 
Shapland v. Smithf where the report was, that the plaintiff iv^^ 
gether with the trustees, and mortgagees, could make a proper ^ 
conveyance under a good tide in fce^ by lease and release to the 
defendant. 
14 Vcs. m. And in Coffin v. Ckxtper, the Lord Chancellor says, '* that 
where the Master's report is, that by getting in a term, or 
getting administration, the vendor will have a title, the court 
will put him under terms to procure that speedily.'' 
3 Vol. Jun. The court will not compel the purchaser to take an aoce^ 
H^*th«5^ * ^**" ****®' although its own opinion may be in Its favor. 
stapieton v. ^^^ Eldon says, — ** That it has been held repeatedly, that, 
i^v' 272 though in the judgment of the court, the better opinion is^ 
See dlw n ' ^^^^ ^ ^'^I® ^^^ ^^ made, yet if there is a considerable, a n- 
Ves. 465. R. tional doubt, the court bas not attached so much credit to its 
own opinion, as to compel the purchaser to take the title.— 
And in the case before him, although the Master had repoHcd 
in favor of the title, and Lord Eldon considered the opinioi 
correct, he would not hold the purchaser to take it. 

If the decision is against the title, either by the partfes 
submitting to the Master's judgment, or by the court overrul- 
ing exceptions to the report, the purchaser moves upon notice, 
and producing a copy of the report, that he be discharged 
from his purchase, and his deposit restored. i 

I apprehend also, that the purchaser in such a case, Is en- j 
titled to his costs. In the case of a reference upon a bill, for , 
a specific performance, if the objections of a purchaser are 
found valid, he receives costs ; and so ako, although a good 
title is made, if the objections when the abstract was delivered 
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were good» but have since been removed, at least costs to tlto 
time of such removal. And with ft view, to costs, it is nutfiD ^ Madd. 
part of the order of reference for the Master to enquire at Johat ^Sli^^i. 
time the title could be made. ^ Hopton. 

If the purchaser makes the suit necessarj by a frivolous ok- p^^ yj^^ ^ 
jection to the title he must bear tlie costs, which he has thus Chftnceilor^ 
improperly occasioned ; but if he sfates a serious objection, as ^^^^ ** 
to which it is reasonable, that he should have the title fortified 4 Mad. R«p. 
by the opinion of tlie court, the court will not compel him to ^^' 
pay costs^ although the objection fail8« A party who fails can 
never receive the costs of a suit. 

If tlie decision is finally in favor of the title> and the conrt 
will not discharge the purchaser on tlie ground of any doubt 
attending it, the purchaser intending to proceed without com^ 
pulsion moves for liberty to pay in his purchase money, &c* as 
before stated. With us he would pay the balance and accept 
the deed. 

By statute it is provided, that no greater estate in mort* 1 R* L. 490. 
gaged premises shall vest in the purchaser upon a sale lan- ^^* ^^* 
dor the decree of the court, tlian would have vested in the 
mortgagee had the equity of redemptiot> been foreclosed. 

By this statute also the Master executes the conveyance anfl 
thus a legal title is put in the purchaser without the parties 
joining in a conveyance. This was formerly requisite on satea 
of mortgaged premises, arid it is now decreed in cases of sales 
under creditors* bills^ &c. both here and in Englilnd. 

m 

SECttoir 6* 

tt the purchaser neglect or refuse to proceed to complete Us 
purchase the course is this : — 

1st. Wiierethe parties are willing to release him, on ac* 
eonnt of his inability to pay» or the delay of prosecuting him, 
a motion may be made that he be discharged^ and the land 
resold. 

This niotion should be founded either upon the written con* 
sent of the purchaser, or uiKin affidavit of his circumstancesy 
aud notice to him, and to the parties in the cause. 

^ The plaintiffb moved to discharge a purchaser, and tiiat Hodd«T •. 
the states should be resold with the approbation of the Mas;- f^^^^ 
ter, stating by affidavit, that since the confirmation of the re- and Beames, 
port, the purchaser was confined for debt in the king's bench ^^ 
prison, had become insolvent, and was incapable of completing 
his purchase; Notice was given hiili^ 

SO 
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Mr. Bell in sopport of the motion, and Mr. llicliarda 
Camicus^S^J stated that the practice to discharge a par- 
chaser, formerly was diflTerent, but- the recent practice author- 
ized this summary application. The Vice Chancellor obsenr- 
iBg that the practice was conTcnient, made the oiilcr.'* 
Howard's Eq. *< If the purchaser lodges a part of the purchase money with 
Side, 1. 426. ^j^^ officer, but neglects or refuses to pay the remainder, op to 
complete his purchase, the court on motion, and upon producing 
the decree and certificate of tlie sale, will order the purchaser 
to complete his purchase, and pay the remainder of his pur- 
chase money, or forfeit his deposit. So ordei-ed in the case 
of the executors of Campbell v. Drake, in this court, 1 8th Feb- 
ruary, 1747.*' 

Of course if the purchaser do not go on, the lands will be 

again set up. 

I presume that in general, upon a motion to discharge a 
purchaser, the court will order a forfeiture of the deposit as a 
punishment for the delay caused by him ; but if his refusal 
was without fault, as if it arose from an insolvency mnce the 
sale, it would direct it to be repaid. Or the court may hold 
him responsible for the deficiency of a second sale and ths 
costs. 
^L^d**^n Whenever a purchaser is discharged, the property must be 
I'coM?'^'^' again offered for sales the next bidder cannot be reported 
Cases, 205. ^^ purchaser. Indeed by our mode of selling, it would usu- 
ally he impracticable to ascertain him. 
Howard's £q. M In all cases wher^ a purchaser shall decline completing 
Side, 1. 427. ^j^^ purchase, the lands must be set up again, for they cannot 
regularly be sold by the officer to the next bidder on the origi- 
Bal canU See the case of Reitty and oihers^ v. jyiswcomen and 
others. Easter Term, 17 55. 

S.. Where the parties would proceed adversely to compel a 
completion of the contract, the following is the practice. 
Savflle V. Sa- I* formerly indeed was the rule of the court, that the ven- 
TUie, 1 P* dee should not be compelled, if lie submitted to forfeit bis de- 

Wms. 745. .. 

and cases posiu 

cited. But now it is decided, that the court will grant an attach- 

ment against the purchaser to enforce payment of the money. 

^, „ *' In Lansdown v. Elderton, Lord Eldon, after hesitating 

14 Vescv 

512. AS to his>power, made an order that the purchaser should pay 

in his purchase money within a fortnight, or stand committed, 

upon the authority of a case in the exchequer. A case in 

chancery is also referred to by the reporter." 

: Executors of i4 xjnder a decree of sale, ^8^. C became the purchaser of 

Coitlandt'i the premises for Si 600, and paid S5a deposit. The sale was 
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confirmed by order, and the Master directed to execute a deed, ^ ^^^« ^* ^- 
recelve the purchase money, &c« The deed was tendered, but 
the purchaser refused to accept it, or pay in his money. On 
the 2ath' Jnne^ an order was made, that the purchaser com- 
plete his purchase by paying the purchase money with interest 
from the time lie was reported the best bidder, or that he 
shew cause the SOtb of the month, why an attachment should 
not issue against him. 

On cause shewn, the Chancellor, after citing the above case 
of Lansdown v. Elderlon, said he did not mean then to lay 
down any general rule on the subject of coercing a purchaser 
by attachment, but he ought not to hesitate under the circum- 
stances of that case, and had no doubt the court might in its 
discretion do it in every case, where the conditions of sale 
have not given the purchaser an alternative. That the for- 
feiture of the deposit would not there be sufficient, either as a 
punishment to the one party, or a satisfaction to the other. 

It was ordered, that the purchaser pay the money in six 
days, or that an attachment issue.*' 

The English practice is particularly detailed in Fowler^ 
Exchequer Practice. In the chancery, it is the same, and is 
stated, though less minutely, in I Turner, 225. 

** Sir William VtOf having become a purchaser, before a lig^^ttwr. 
Master, and refusing to perfect it, the following proceedings 
were had against him. 

1. The Master's report of his being the best bidder^ for the 
lots in question was obtained. 

2. An order for confirmation nisi was entered, which, 
8. Upon affidavit of service was made absolute. 

4. A notice was served u|)on Sir William, that he should 
shew cause, on the day therein named, why it should not be 
referred to the deputy remembrancer to see whether a good ti^ 
tie could be made to him as purchaser of the lots. 

5. An order upon proof of service of this notice, was made, 
that he should shew cause in a week why the above reference 
should not be made, and- for that purpose, the parties wc^i'e re- 
quired to lay an abstract of the title before the deputy remem- 
brancer. 

6. This order was made absolute. . 

r. The Master reported a good title could be made, which 
by order was confirmed nisi, and, 

8. This order on affidavit of service (Sir William opposinjf 
it) was made absolute. 

9. An order was next obtained to refer it to the deputy ^e•^ 
membrancer to settle the conveyance^ 
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10# WiertteerMttWithiJCdiiviqraficei, and eerti^ed kteap* 
ml»l^6(m m the margin of each deed* 

Tlie daed6 fc^ng executed, aad i^^lenipts to tender them, a^ 
damand the money personally, foiling, a notice was left at his 
^wriitag iioirae, that the solicitor intended waiting uppn hi«i 
Ikere at a cprt^in time to tender them, and i-eceive paynaent. 

The solicitor attended, aad the purchaser not appearing, a 
notice was left at his house of an application by motion to ^ 
^KNirt, for an order that he should pay the purchase money in* 
to court in one week from its date, or in default thereof that an 
l^^acllment Aould issue* 

Before this motion, he paid the money. 
I apprehend that the practice of our court as pursued in the 
Sxeeuiars of Brasher v. Cartlandtf is unobjectionable. It it 
more expeditious. I do not see the necessity of obtaining t 
Import of titl^, before moving against the purchaser ; if any 
objection of that kind is the ground of bis neglect, be bims^ 
mey procure the order of reference at any time before the daj 
of shewing cause. If he does not, he should be considered as 
content with t(ie title. If he does, it would be competent for 
^ parties in the cause to tak? a ^opy of the order, and prose- 
cute the reference in case of delay. 

Another course of practice which has been sometimes pursa- 
ed with us is, to move that a resale be had, and that the for* 
mer purchaser be held responsible for any deficiency between 
the proceeds of that and the former sale. 

In the case of -"-^ t. — — *, 1 1th Feb. and astb March, 
1822»Reg. Lib. 1B32, page £85, a purchaser at the Master's 
sale having refused to make the deposit at the time of sale, tb^ 
Master adjourned to a future day when the premises were sold 
' for SSOO less. Upon the Master's report of these facts, and 

* ^n affidavit of the auctioneer of the person being the parchsf^ 
fv at tb^ first sale, (which may be observed dearly was not 
eaeential) an order was made on notice of the motion for ^ 
purchaser to pay the £800 the deficiency with the costs witb- 
in ten days to the assistant register or shew cause why an at- 
tachment should not issue against him. Upon affidavit of ser- 
vice of a copy of the order, and a certificate of the assistant 
register that the money had not been paid, an order was en- 
tered for -an attachment to issue. 

The defei^dant was taken upon it, and tbe sheriff tpok hail 
for the limits. The complainant then moved on notice thirt 
the sheriff be ordered to keep the party a close prisoner but 
tlie chi^ncellor considered that an attachment for non-payment 
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of money was so miich in the naitnre of an execntton agaisit 
tlie person at law, that such bail might be takf n.— See the 
ftrmsof the orders and affidaviti Appendix, No* 81, 82, & 83, 

In the matter of fFUtiamSt a bankrupt, 1 Sch. & Lefroy, 
J 69* Umler the statute providing fbr the disckairge of the 
iankmpt if arretted fm debi, or on an escape warrant, when go* 
ing to his examination or returning it was held thi^t a bank** 
TMpt was exempt from arrest on attachment issued for not . 
paying money into court under a decree* 

Lord Hedesdale said,— •That not the form of the process, but 
the cause of issuing it was to be considerod ; if the ground of 
the proceeding be a debt, it Is a process of debt ; if the ground 
be a contempt, as disobedience of ^n orders where the order 
was not to recover a debt by the process, tlie consequences of 
■Qch a process are in some degree of a criminal nature* 

The sanie point wiis decided in ex-parte Parker* 3 Yeae^, 

THE court will assist a purchaser in procuring pos^ 
aession of the premises by a wrii qfasrisUinee. 

** Under a decree of sale upon a bill of foreclosure of a Kershaw v. 
mortgage, the premises were bought by one Berry, who re- JjT^"?' 
ceived a deed, and applied to the defendant Thompson, wife of eo9. , 

Thoaapson the mm*tgagor, and who had joined in the mort- 
gage, for delivery of possession* — ^This being refused, he mov- 
ed upon notice, for an order upon her to deliver |)ossessien* 

The motion wad resisted on the ground- that the court had 
no right to interfere with the possession, but an ejectment must 
be resorted- to* 

The Cliancellor 6aid,-p->It did not appear to consist with 
sound principle, that the court which has exclusive authority 
to foreclose the equity of redemption of>i mortgagor, and can 
eall all the parties before it, and decree a sale of the premises, 
should not be able to put the purchaser in possession against 
one of the parties to the suit, and who is bound by the decree* 
' The chancellor then states tiie case ot Dove v. Aive, and Dickens, 617, 
cites other authorities, and adds, that there could be no doubt* 
upon the case, if it had been made part of the decree that the 
possession was to be delivered* That omission constituted 
all the difficulty* But that tlie possession, as a "consequence 
of the purchase, was necessarily implied in a decree ^lirccting 
the sale of land, and a deed to the purchaser* That the pos- 
session was within the meaning of the suit, . and spirit of the 
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decree. That in Dave v. Ikroe, there was no special dtrectioii 
in the decree for possession. 

He then declares that an order should be granted on £. 
flefi the order, Thompson the defendant to deliver possession of the premises 
Nof S5. ' to B. the purchaser. That if it had been specially directed ia 
the decree, that the defendants who may- be in posaeseiony or 
any person who had come in under them or either of theat, 
pendente lite, should deliver possession of the mortgaged prem- 
ises, to such purchasers on the production of the deed* then a 
formal writ of execution of the decretal order would have beea 
proper. That an order to deliver, and service of it, mast sup- 
ply the place of the more formal process. That the attach- 
ment of the English practice was wholly useless process, and 
might be dispensed with. The course of proceeding in tliii 
case was, tlie order, then the injunction, and then the writ of 
assistance." 

For the form of a writ of execution of a decree. See Ap- 
pendix No. 66^ Of the affidavit of service, No. 6r. 

For the form of the injunction to deliver possession. See 
Appendix, No. 69. And of the order upon which it issues. Ap- 
pendix,' No. 68. Of tlie writ of assistance. No. 72. 

In Ireland it is the practice to decree a sale upon bilk of 
foreclosure, and it is stated in Howard's Equity Side, that 
when a deed of conveyance is executed, upon motion and cer- 
tificate of the purchase money being paid, the court will grant 
an injunction to put the purchaser into the possessloii of the 
lands so sold to him. 

It- may be thought advisable by the profession, to insert in 
the decree the direction as to possession given by tlie Chancel- 
lor in Kershaw t. Thompson, as the necessity of a special ap- 
plication for a new order will bo thus prevented, and a writ of 
execution may be taken out at once, without any application 
to the court.(a) 

Wnts of execution of a^ decree, and particularly what are 
called short writs, appear to have grown into practice frpoi 
the following reasons. 

It was tlie old course to serve the party with the decree il- 
^oitcUor, 4GK). ^^^f Under the seal of the court, and if he did not yield obe- 
* dience, all the process upon a contempt was- taken out. 
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(a) Bythe52d rule of the court of equity for the several cir 
cuits it 18 directed that in every decree for the sale of moHgaged 
premises, shall be inserted, that the purchaser or purchasers at tH 
s^le, be letiqto possession of the premises. 
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And where the decree was for the poHsession of lands, ^®*™®' **■ 
Lord Bacon's order directed, that if the defendant sat out all page 15. 
tlie process of contempt, and could not be found by the ser- ^^d Bacon's 
jeant at arms, a sequestration should be granted ; and if the an/ 27, 
defendant did not render himself within the year, then an in- 
junction for the possession* 

It waa upon tliis order that the six clerks in Vtneabks v. i Rep. in 
FayU certified that they found by a inile of Lord Bacon, all ^Js.''*'*'^^* 
process of contempt ought to issue to a serjeant at arms before 
an injunction should issue for the possession ; that they had 
seen precedents in ttu) i*eign of Elizabeth and James agreeing 
with such rule ; but they did not conceive that the said role did 
bind the pi'erogative of the court, but that if the court saw just 
cause upon attachment only, to grant an injunction, that there 
were divers precedents to that purpose. 

In^ a previous case the same year, the injunction had been Undexiull v. 
issued when the defendant was only in contempt to an attach- ^ Rep.^i!i 

ment. Chan. 188. 

And it clearly appears by JDoroe v. DovCf and the register's 
statement in that case (who was considered by Lord Thurlow 
as the highest authority on points of practice) that this course, 
notwithstanding what the court decided in VenabUs v. Foykf 
was finally adopted as the regular course of the court ; that it 
was only necessary to go to an attachment, and even that was 
not. served. 

It was a natural transition, from serving a party with a 
copy of the whole decree under seal, to serve him with its sub- 
stance exi>ressed in a writ under seal, and as tlie great seal 
was necessary to put the party in contempt, it was natural to 
call the process reciting the substance of the decree, and re- 
quiring performance, a writ, as the great seal was generally 
affixed to such. I do not find when this course originated, 
but a moi*e important change in the practice is fully explained 
in the case of Perkins v. Morris. This was, ihe granting of J^q]'®**'* 
what are called short writs of execution. 

Mr. Dickens on being applied to by Lord Thurlow, stated, 
that a writ of execution was necessary to enforce a decree; 
and .as it was said to be the rule, that a judgment could not 
be divided, but tlie writ must be of the whole, unless by special 
order, it was the habit of tlie court to grant orders for warrant- 
ing a sliort or partial writ of execution of the decree ; that it 
seemed reasonable, because a plaintifi^ might be driven to com- 
pel a particular, defendant to obey a particular direction, quite 
unconnected with a mnltiidicity of otiier directions^ which 
concern the otlier parties* 
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The order and writ states, that whereas, it was among other 

tbifigs decreed, ftc. and proceeds to command the particiilar 

duty. On aflSidavit of service of this writ, of a demand for po8^ 

session, and refusal, and of the attachment being taken onlt$ 

the injunction issues* The order for the injunction is obtained 

Hagedin v. upoQ {^ motion 6t course. Our court has dispensed with the 

iBVesej, attachment ; and perhaps when the subject is fully ^brought 

180. before it, may dispense with the injunction. The disobedience 

of the writ of execution puts the party in contempt, and I do 

not see why the writ of assistance might not issue at once on 

sniBcient proof to the court of this disobedience ; particularly 

if the former writ gave a time for compliance, instead of di- 

i^ecting an immediate delivery. 

There is a loose expression in one of the old cases in B^. tn 
Chancery f that the writ of injunction affected the tenants. Poi* 
haps it means only as to payment of the rented fer it is well 
settled now, that the tenants, unless parties to the suit^ can- 
not be dispossessed by the process of the court. 
Dann v. '* l^be plaintiff had filed his bill to obtain possession of 

FarreiL lands from the defendant ; and a decree to that effect was pro- 
atty, 122. ** nounced. The under tenants were not parties. The plaintiff 
See also the ^*' P*** ^"**^ possession by injunction from the court. A pe- 
deereein tition was presented by those dispossessed, stating a demise for 
Kennedy »^^ their benefit by the defendant; that they liad held under it till 
& Lef. 355. they were dispossessed by the injunction ; that they were not 
parties to the cause, and praying a writ of restitution. 

Lord Ciiancellor Fons&nby^ made an order that they be at 
liberty to go before the Master, and be examined touching the 
interest claimed by them in the lands. 

The Master reported in favour of their title, and the catae 
same up, on exceptions by the plaintiff. 

The Lord Chaiicdlor said,-*The rule stated at the bar, that 
no persons but parties in the cause can be affected by tlie de- 
cree is generaUy speaking correct ; and where a decree is 
against a principal, the plaintiff must proceed at law to recov- 
er the possession, if he has not made, all the parties deriving 
an interest in the lands, parties to the suit ; unless the interest 
was acquired pending the cause. The injunction certainly is- 
sued improperly, and the order that has been made cannot be 
sustained. He directed the plaintiff to bring an ejectment 
against one of the tenants." 

It may be thought advisable to make the tenant party to 
bills of foreclosure ; and tlien the expeditious process of tlie 
court may be used in almost every case. If a person has got 
possession^ pendente lUe, under any party in the suit| the pro- 
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cess may go against him^ and in case he alleges that he came 
In under an adverse tide* I presume he may be examined^ pro 
interesse suo, and according to the result, be disiK>ssessed by 
the couH^ or the advei*se party left to his ejectment. 

And it appears from Dunn v. FarrelU that the course for a •^^^«* 
a person improperly dispossessed, is by petition for a writ of 
restitution. — And no doubt he might adopt the same mode by 
petition to discharge the order for the writ of executiont &c. 
U'hen the court witl ascertain the derivation of his possession 
by a reference, if it is not clear by documents. 



CAP. XIL 

AEtoEMPTlO^r OF MORTGAGED tRMMMBSl 

REFERENCE ON A BILL TO REDEEM. • 

THE form of the decree generally made in such a 
case, so far as it concei-ns the Master is, " that it be referred to !^**^ ^^* 
one, &c. to take an account of what is due to the defendant for 
principal and interest on the mortgage in the pleadings men«* 
tioned, and that the said Mastei* do also take an account of 
the rents and profits of the said mortgaged premises received 
by the defendant, or by any other jMsrson or persons by his or* 
der, or for his use, since the day of or which 

'iRfithout his wilful default, roigfit have been received thereout. 
And what shall be coming on the said account of rents and 
profits to be deducted out of what shall be found due to the de- 
fendant fur principal and interest. And in case the said Mas- 
ter shall find the said defendant has been in possession and 
held the said 'premises, as owner thereof, then the said Master 
is to set a rent thereonjt and take (he account accordingly* 
And. in taking ttie said accounts he is to make to the parties 
all just allowances, and'partlcularly for all necessary repairs 
and lasting improvements which have been made by the de- 
fendant on the said mortgaged premises since the with 
the usual directions for examining parties, &c.'' 

In X^rnt^sPran^kef the minutes of the decree in the case \^^l\^^ 
otDddberev. Bridges, J^n. 1773, are given in which it is ssi. 
jilso directed to compute interest on the lasting knprovementa 

31 . 
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made by tbe party after the i*ate of interest carried by the 
mortgage. 

IbM. 188. I" ^ >>ote Mr. Turner states, that it seems, of late, the usu^ 

al decrees for taking an account of rents and profits of mort- 
gaged estates, contain no directions for extending tbe inqaiiy 
to the rents and profits which, vnUmit the wilful default of the 
accounting party, might have been received : to authorise the 
register to insert such directions in the deci*ee, an account to 
that extent must form specifically a part of the relief prayed^ 
and the bill must be so framed : where the visual directions for 
taking the account arc prayed, the decree directs only an ac- 
count of rents and profits received and the master in carrying 
the decree into effect, restricts the account accordingly.*' 

Re^«6^^'* In ^uarrd v. Beckford^ tlie decree directed interest to le al- 
lowed upon the improvements. 

2 Sch. and In the case of Ghibbins v. Creed, the decree directs an allow- 

L«fco7, 2i4. ^j^^ fyj^ gii^ii improvements as could be deemed beneficial to the 

plaintiiT upon the defendant's delivering up possession, and an 
allowance for the expense of planting the trees and Orchards 
alleged to have been planted, or so much thereof as are in 
a good condition, and a benefit and advantage to the plaintiff. 
It also directs an inquiry as to the value of the timber cut 
down ; the defendant to be charged with it, and interest. 
1 January, In the case of Bumtt v. Claghry in our own court, the de- 

1821. ^^Q was,—** that it be referred to one, &c. to take and state an 

account of the principal and interest remaining due of the 
debts secured to be paid by the two mortgages first above 
mentioned, and of the rents and profits of the said mortgaged 
premises which the said W. G. B. as purchaser thet*eof, lias 
received, or might with ordinary care and diligence have i*eceiv- 
ed since the time of the said purchase, on the day of 
to the time at which the Master shall make his re])ort, and al- 
so the value of the beneficial and permanent improvements 
now existing if any, which tlie said TV. O, D. has caused to 
be put upon the said mortgaged premises, and also the injur}-, 
waste or deterioration of the said mortgaged premises, or in 
the value thereof, if any, by the said W. G. 2>. or any person 
or persons under him during the time aforesaid.'' 

The party applying to i*edeem should bring in a charge 
stating the rents and profits received, or what he claims on 
the ground of a wilful default in not receiving ; what the par- 
ty, if in the occupation of the premises, should be charged with 
as a fair rent, and any charge upon tl:* ground of waste or spoli- 
ation : with any other item properly to be brought against 
the defendant, under the decree. 
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This IB proceeded apon in the usual manner and the parties 
examined, if the Master is authorized, and evidence procured, 
as before detailed. When the charge is settled, the defend- 
ant's disdiarge should be brought in, containing a statement of 
the amount due upon the bond and mortgage, expenditures in 
repairs, and in improvements, or their value, and all other 
allowances claimed by him. 

Wiien the discharge lias been gone through,- the report is 
prepared, a draft issued, and settled as usual. 

» 

The decree sometimes dii*ects that the account should be 
taken with annual rests ; the object of which is, to apply th^ 
annual excess of the rents ami profits bejond the interest, to 
the reduction of tiie principal. Formerly this was the general . 
ruk of the court, but not at present. 

*' Upon a petition for a bill of review, on th6. ground, ^^nCTed, 
among others, that the Master, in taking the account between 2 Atk. 533. 
mortgagor and mortgagee in possession, had not made annual 
rests. Lord Hardwicke said, — It is very true, tlie rule of the 
court in directing an account between mortgagor and mortgagee 
is, that wherever the grosef sum received, exceeds the interest, 
it shall be applied to sink the principal. 

But this is often attended with great hardships to mortga- 
gees where, as in this case, the sum was large, J84000 prin- 
cipal, and the mortgagee forced to enter upon the estate, 
and could only satisfy his debt by parcels, and is a bailiff to 
the moiigagor without salary, subject to an account; and 
therefore truly said, the Master is not obliged for every tri- 
fling small exceed of interest, to apply it to sink the princi- 
pal ; nor do I know, the court has ever laid it down for an in- 
variable rule, that the Master must always in taking such an 
account, make annual rests." 

" On a bill to redeem it appeared that the mortgage was ^*y" *' 
made in 1793, the principal sum £700. From 93 to 99 the Cooper'i 
mortgagee re^^eived notliing fur principal or interest, and the f^i^g^/**' ^^®' 
debt then amounted to jSloao. In 99 the mortgagee was let 
into possession. The rent exceeded the aunqal interest, so 
that by 1809 the whole interest as well the arrear in 99, as 
the interest since, was paid. The original principal sum £700 
alone remained due. Since 1809 to June, 1813, the time of fil- 
ing the answer, the mortgagee or his representatives continu* 
ed to receive the rents which, in each year, were three or 
four times as much as the interest. 

On an application to amend the minutes, the point was in 
what manner tlio account should be taken. 
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For tlie plaintifln^ it was insisted that from 1809,tiie annual 

excess »f rent should be applied to sink the principal, and that 

therefore annual rests should be made. The above case of 

€fmld V, Tunered, and two other^cases from the regtater^s book, 

were cited. 

On the other side it was urged th at the proper mode was, to 
compute interest on the £7 00 9 from the date of the mortgagef 
and to ascertain the amount of rents receiveil, find to deduct 
8uch amount from the aggregate of principal and Interest : 
tliat the register had searched his book for three years past^ 
and found ten decrees for taking ftcoofinta of mortgagees in 
^ possession* in only two of which (those cited for the plaintiflb) 
were annual rests ordered, not -in the others ; from which it 
was clear that it was not the Msual course of the court to di- 
rect annual rests, unless the case is extraordinary, and where 
the mortgagor will be materially injured without it. The 
register had Vlso stated that it was not usual to direct annual 
rests except under special circumstances. 

The Master of the Rolls said his recollection of the form of 
decrees was the same. Either deci'ees made annual rests 
throughout or not j there was no intermediate case. Here the 
special circumstances seemed to make the other way." The 
Master cannot make annual rests in the account without being 
directed by the decree, 
Webber v. ** Decree for a redemptionj* aiid the usual directions for an 

?Madd. Rep. •^^^"^ 

19. A motion was made to amend the minutes, and for a direc- 

tion under the circumstances, for the Master to make annual 
rests. 

The Vice Chancellor said he had found a difference of prac* 
tice among the Masters ; some make i*est8 without any sfieciftc 
direction in the decree for that purpose ; and some do nol^ 
but merely totalise the principal, interest, and costs, and the 
I'ents and profits. The Master is not at liberty to make rests 
unless directed to do so by the decree. 

In Davis v. Jlfay, the Master x>f the Rolls hM that rests 
cannot b^ made, unless specially directed by the decree. In 

jL D. 1810. Fowler v. ffighhvich^ before Lord Eldon, the Master made 
rests though the decree did not direct them, which the Chan- 

S Atk. 362. j.ci|j,p i^^id to be wrong. ' Fn Fates v. Hamhly it appears, on 
consulting the register's book, tlmt the form of the decree 
was, *^ that an account shall be taken of what shall be com- 

In Atkint the ing due on account of rents and profits, to be applied in the 

Ja^yiLV^i in- *"** P'*^® *" ^'*® payment of interest and principal, and in 
tmvt, aa4 sinking the principal^ and the Master to make annual rests.'^ 
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This is the proper form of the decree where rests are to be {^^ '^ ^* 
made^ but rests can never be made by the Master unless spe- ^L^f ^'"^* 
cificallj directed bj the decree. In the present ci|9e annual 
rests are proper^ i|nd the minutes must be altered accordingly." 
The following case will somewhat illustrate this subject. 
'^ A marriage settlement was made to the use of the settlor Biagrava c. 
for life* and in default of issue male^ to daughters and their 2 i^oq 
heirs until the reniainder man to whom the estate was to go 8^* 
according to the limitations of the aettl^oientf should pay and 
satisfy anto the daughters £SOOQ. 

jfudgments were recovered against the settlor^ and the ere* 
ditors filed their bill to be let into a satisfaction subject to the 
charge of ^3000 and sonie other charges, and in exoneration 
of the former^ to have an account of the rents and profits, the 
daughters having been in possession of the premises. 

The Master of the Rolls decreed the defendants to account 
for the rents and profits to be appli^ in the first place to paf 
the interest of tlie jSdOOO, and then to sink the principali as in 
the case of a common mortgage. 

Upon appeal, the decree was affirmed with this variation. Same case 
'' that the defemiants should account for rents and profits first to ^^^f"*^"' 
pay the interest ; but the surplus should not annually go to RaithbyU 
sink the principal; nor until an entire sum of J6100Q was ^* 
raised and interest, by perception of rents and profits ; and so 
again, not to sink the principal, until another iSlOOO was 
raised. 

Alter a mortgi^ee in possession has been fully paid princi- 
pal and interest, he becoiQes a naked trustee for the mortga« 
gor, and wiH be charged with interest on his annual balances. 

Per Vice Chancellor. — ** The fact must be taken to be, tliat q^^^^i ,,, 
before this suit was instituted, the defendant Beckford was a Beckford* 
mortgagee in. possession, fully paid the whole of what was due ^^*^^^^' 
to him for principal, interest aud expenditure ; and that he 
had £1572 in hand. All the cases treat a mortgagee, as 
soon as lie is paid, as becoming a mere naked trustee, holding 
the legal estate for the benefit of the ce^ut qtie trtist, the mort- 
gagor." 

After an elaborate discussion, he observed^— -'^ Upon these 
principles, I am of opinion that the mortgagor is in this case. 
entitled to charge the defendant with interest, and that it 
must be sent to the Master to compute that interest/' 

The mortgagee is not bound to loa^'etlie estate in tlie situa* 
tion in which he found it, if the lapse of time will account fov 
the injury. 
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^* On a bill of foreclosare it was referred to the deputy 
membrancer to take an account of what the mortgi(|pee had 
received from the rents, &c. or might have received withiMit 
wilful neglect in her. It appeared that the premiiies^ nall- 
housesy &c. had been allowed to fall so much out of repair, 
that the rent fell from Jg32 to d^iS. Plaintiff had done 
repairs, and had held 40 years. 

Graham argued that the mortgagee in possession, being 
Ijr a trustee till foreclosare, is bound to keep the premises ia 
the same repair, as if he was owner, and that the dtminutloB 
in value should have been charged on the plaintiff, as she might 
have received the difference, had she repaired. 

By tlie Court.— 'The mortgagee does some repairs ; and as 
tlie only proof of these repairs being insufficient is the dimi- 
nution in value, we must confirm the report ; for it cannot be 
supposed, that after forty years* possession, the mortgagee is 
bound to leave the premises in as good condition as be found 
them.*' 

'^ Lord Hardwicke said, — A mortgagee in possession was 
not obliged to lay out money any fartlier than to keep the es- 
tate in necessary repairs \ but if a mortgagee has expended 
any sum of money in supporting the right of the mortgagor 
to the estate, where his title has been impeached, the mortga- 
gee may certainly add this to the principal of his debt^ and it 
shall carry interest." 

'' The moi*tgagee will be entitled to such expenses as be 
shall incur in necessary repairs, or other acts for the preser- 
vation of the estate mortgaged \ and may certainly add this 
to the principal of his debt, and it will carry interest." 

** A mortgagee of an estate for one, two, or three lives, 
cannot compel the mortgagor to fill them up as they fall in, 
but he may do it himself, and add it to the mortgage money, 
and be allowed it when his mortgage is paid off." 

^' Exceptions were taken to a Master's report \ first that 
he had charged a mortgagee in possession, with the rents ac- 
tually received ; whereas ho ought to have charged him witli 
the improved rents at which the estates had been since let bj 
the receiver appointed by the court ; and which ought to have 
been obtained by tiie mortgagee, but for his wilful neglect or 
default. 

Another exception was, — That the Master had allowed 
the mortgagee the sum of j868 for the expense of opening a 
a slate quarry, the only benefit accruing to the estate thereby 
being the sum of j82, received as the produce of the slatesi^ 
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lA9rd Chancdlor*;^! do not mean to say that to cliarge a 
mortgagee in possession, actual fraud is necessary. It is suffi- 
cient if there is a plain, obvious, and gross negligence, by not 
makitiji^^aiie of facts within his knowledge ;. so as not to give 
the JiMtf^S^Ki^the full benefit, that the mortgagee in possession 
of the estate of the mortgagor ought to give him. If for in- 
stance, the mortgagee turns out a sufficient tenant, and bar- 
ing notice, that the estate was underlet, takes a new tenant ; 
another person oflering more ; an offer however, not to be ac* 
ceptcd raslily. But this case does not fui*nish this ground : 
for with the exception of a proposition to give £T a year for 
one tenement instead of £5, the rent then paid, there is no 
proof of any proposal for an increase. A reason is also as- 
signed for not accepting this proposal : that the tenant was 
in arrear. 

The Chancellor then states the circumstance of the mort- 
gagor not giving notice of the fact that a greater rent could be 
made out of certain persons, nor proposing plans of improvement 
to enhance the rent as important upon the subject : and pro- 
ceeds. — I determine this exception upon the principle tliat a 
mortgageot taking possession is to take the fair rents and pro*- 
*fits ; and is not bound to engage in adventures and speculations 
for the benefit of the mortgagor ; but is liable only for wilful 
default. It would be dangerous to entangle mortgagees in a . 
minute inquiry whether some person would have given more, 
which was never communicated. 

Upon the same principle, I must determine the other excep- 
tion against the mortgagee. The principle is the safety of 
mortgagees. The line cannot be drawn. How can it be as- 
certained that the mortgagor - will want a slate quarry ? The 
amount in this case is inconsiderable, but the principle would 
reach the case of a -mine. The mortgagee therefore, having 
engaged in this speculation, must speculate at his own hazard. 

*^ If a mortgagee enter into possession of lands, he is al- Friuleston 
ways charged with the utmost value they are proved to be iBaU^and 
worth ; but if he only enter into the receipt of the rents, he Boatty, 385. 
accounts at the rate of tiic rent, reserved. Where a mortga- ^' ^^^^*^°*°^- 
gee in possession finds it absolutely necessary for the protec- 
tion of the estate to incur extraordinary expenses, he should I 
think he allowed them, particularly in the present case, where 
accounts w^rc regularly furnished to Lord Faucenbcrg* who 
never appeal's to have objected to them. Those expenses 
must therefore be considered as incurred with his approbation. 
If he had not been apprised of them, I should feel considerable 
difficulty in allowing them^ for even in the case of absolute ne* 
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temty it ia incumbent on tbo mortgagee to apprize the mort- 
gl'agor as soon as posaible of tlie necessity of incurring such 
extraordinary expenses/' 

^' This court would not allow interest for rents and pro- 
fits.'' 

'^ If the mortgagor make proof, that the estate was let at 
such a price while in the hands of the mortgagee, that will be 
deemed the rate at which it was let the whole time, iinlesa the 
mortgagee shew the contrary, which it is in his power to do as 
being let by him/' 

There are cases in which the mortgagee will not be allaved 
for money laid out upon the premises, although in a real ioi- 
proTement. 

'< In some cases, the court will relieve where the mortgagee 
Tit. Mot^- will suddenly bestow unnecovssary costs upon the mortgaged 
^es, X. 1. cit- lands on purpose to clog the lands to prevent the mortgagor's 
from TothU], redemption." 

*^ The mortgagee being in possession, had made improve- 
' ments by clearing part of wild land, and on a bill to reideeoM 
one question was whether he was to be allowed for these im-* 
provements. The Chancellor said such allowances appeared 
to him unprecedented in the books, and not to be allowed con- 
sistently with established principles. The defendant elected 
to enter upon uncultivated lands, and to exercise acts of own** 
ership by clearing a part. To make this allowance a'oold 
be compelling the owner to have his Jands cleared^ and to 
pay for clearing them, whether he consented to it or not. 
Many a debtor may be able to redeem by refunding the debt 
land interest, but might not be able to redeem under the charge 
of paying for the beneficial improvements which the mortgagee 
bad been able and willing to make. 

Decree that the Master compute the principal and interest 
due on the mortgage ; and charge the defendant with the nett 
amount of the rents and profits received except such as shall 
appear to have exclusively arisen from his own expenditures in 
improvements ; and that be allow for the expense of necessary 
repairs, if any, but not for improvements in clearing part ^ 
the land." 

If a mortgagee advance money for fines on the renewal of 
leases, he shall have interest on it, at the rate his mortgage 
carries. '^ The interest upon the advances must be regulated 
by the interest upon the money originally lent." 

A mortgagee shall only be chai'ged beyond his actual re^ 
1 Vernon, 45. ceipts, upon tlic ground of wilful default. ** A mortgagee shall 
A&on. not account according to the value of the land ; viz. be shall 
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not be bound hy any proof that the land was worth so much, 
unless you can likewise prove tl|at he did actually make so 
much out of it, or might have done so had it not been for his 
wilful default, as if he turned out a sufficient tenant that held 
it at so much rent, or refused to accept a sufficient tenant, that 
would have given so much for ft/' 

A mortgagee In fee, at law may commit waste, but never in WUhrbgtoa 
equity, unless it appears the security is defective. s'ei. Casefi 

Counsel in the last cited case say, that the moi*tgagee in fee ^ ^^* ^^* 
after forfeiture may cut down timber at law, as the legal es- ytIq^, 
tate is in him, but not in this court, unless it be a scanty se- 
curity, in which case the court will not restrain a just creditor* 
from his legal privileges ; but if it be an ample security, will 
restrain the cutting of timber/' 

** A voluntary conveyance was made to A. with a power of Thom* v, 
revocation upon the tender of one shilling. The tender was r^^ljsUf, 
made, but not at the place appointed. Afterwards the grantor 38, 
made a mortgage to B. of the same lands for JS500, and after 
that an absolute assignment for jB790 more paid to the grantor. 
The grantee (B) laid out money in repairs and improvements. 
It was decreed that A. should redeem paying all the disburse- 
ments of buildings and i*epair8, and B, to account for all vMfid 
spoils and wastes doneJ* 

A C()urt^of equity will frequently stop the interest u])on a 
mortgage, after a tender of the amount due, after forfeiture a9 
well as before. 

*^ A deed in the nature of a mortgage and covenant to re* LuttM «. 
convey on payment : the money was tendered on the day and Rodd, 2 C|i« 
place and refused. Decfced the money without interest from ^*"*j*"^» 
the time of the tender, and to re-convey j though that the plain- 
tiff ought to have made oath, that the money was kept, iind no 
profit made of it.'' 

The case of Qylts v. BaU, is to tlie same point. '^ The |^- W*^* 
plaintiff's bill was to compel the re-assignment of a mort- 
gage, and to stop interest from a certain date, there having 
then been a tender of the mortgage money and interest. 

The Lord Chancellor said, in this case it ought to appear, 
fliat tlie mortgagor from that time always kept the money 
ready ; whereas the contrary thereof, being proved, that the 
mortgagor was not ready to pay it, therefore the interest n^usjt 
run on." 

In the marginal note of this case, the reporter says,-— ^' If 
the tender be insisted on to stop interest, ttie money must be 
kept dead from that time, because the party is to be nnwra 
prist.^ 

82 
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If this is tho reason of the decision» would it not be more 
correct to presume that the mortgagor- was always ready to pay 
the money after a tender and to require proof on the other side 
of his being unprepared ? If the mortgagee should at any time 
after, offer to deliver up the premises upon payment and it 
could not be made, it would be good ground to renew interest. 
But why V the mortgagor should be obliged to retain the mo- 
ney useless, is not clear. The interest is stopped, on accoont 
of the unreasonable conduct of the mortgagee, 'and as a punish- 
ment to him ; not as I apprehend, because the mortgagor is 
deprived of interest on a sum kept to discharjge the debt. 

1 Ch. Cas. That this is the principle is strongly shown in the case of 

Manning v. Burgess. — ** A mortgage was forfeited ; the mort- 
gagor told the mortgagee, he had monies ready, and would 
come and redeem the mortgage. The mortgagee said be 
w&fdd liold the premises as long as he could ; and when he could 
hold them no longer 9 let the Devil take them if he wonld. Af- 
terwards the mortgagor wont to the house of tlie mortgagee 
with the money, and tendered it there ; but it did not appear 
that the mortgagee- was within, or that the tender was made 
to him. Decreed a redemption, and the defendant to have no 
interest fi*om the time of the tender, because cf his vnllfulnesSm 
A like case between Peckliam v. LegayJ* 

In the subsequent cases, there is no trace of this rule. 
2Vefey, In Church v. Bishopp Lord Hardwicke states,— '' That 

Sen. 372. there are several instances of mortgages, where there are many 
attempts by a mortgagor to pay them off, and reasonable offers 
of payment, yet if a strict tender is not made, tbecoutt can- 
not stop tlie interest, though cases may be where the court 
wishes to do it." 

2 Vesey, So ill Qarforth V. Bradley 9 he says, — ^* That the rules are 
en. 678. gfrict that the interest of mortgagees shall not stop but upon a 

proper tender and notice." The notice i*efers to a clause fiie- 
See 2 Eq, 9"^"* ^' ^^^^ ^"**® ^" English mortgages, that tlie mortgagor 
Ab. 603. shall give six months* notice of an intention to discharge the 

mortgage. 

The stoppage of interest by a tender depends upon the dr- 

cumstances under which it is made, whether the reasons of the 

mortgagee in refusing it are satisfactory, or not. 
wutshire t. ** A bill was brought in 1 74 3 to redeem a mortgage insisting, 
s'xtk 89 ^^^^ interest ought to end the SOth Feb. 1741, because the 

plaintiff had given six montlis* notice to pay off the mortgage, 

and on that day tendered the principal and interest, and a deed 

of assignment. 
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• 

The defendant swore be oflbred to take the money provid-^ 
ed he might have time to advise npon the deed of assign- 
ment, as there were covenants in it upon which he required 
counsel if he could safely execute it- 
Lord Chanceilor***— Tiiere is not one case in twenty upon 
the fact of an absolute refusal after a tender that is ever made 
out : for they are generally attended with circumstances that 
explain the refusal. The plaintiflT did not as he ought to have 
done, send a draft of the assignment to the defendant, any 
time before the money was tendered. 

The plaintiff insists that the defendant absolutely refused to 
take his money, or execute th%deed of assignment ; if this had 
been the fact, it would have been uneonscionable and unrea- 
sonable in the defendant. Where tliere are covenants on the 
part of the mortgagor it is very reasonable that ho should have 
some time to look them over. 

In a note, it is stated from the register's book, that this 
mortgage was by way of term for years, and if the mortgagor 
bad tendered on the appointed day, the term would have ceas** 
ed, and no assignment necessary : but as default was made in 
payment, the term became absolute at law, and an assignment 
was requisite to revest it in the mrri'tgagor.'' 

•' An engagement was given by a mortgagee, that on pay- 31^ gf ^ut- 
ment of a certain sum (being the principal of his mortgage ten v.* 
Mith interest to a particular day) on a day mentioned, he Dod^«l^«. 
would reconvey. He died before the day fixed. On the day 
the money was tendered in a bank bill, to one of the executors 
(none of whom had yet. proved) and he was asked if ho had 
any objection on account of the tender being in a bank bill, and 
if so, he would change it into money. The executor stated, 
he did not object to the tender, but would not accept it, as he 
had not proved the will. On a bill to redeem, it was claimed 
that interest should not be charged beyond the time of the ten-, 
der. The Lord Chancellor held tiiatthe tender was not stiict- 
ly legal ; but that the offer to turn it into money, made it so ;, 
-—that the executor, before probate might have received the 
n^oney, and given a good discharge ; — and decreed a redemp- 
tion on payment of the principal and interest to tlie time men* 
tioned in the engagement.'' 

From all these cases I think it manifest that the only princi- 
ple is, whether the refusal of the tender was on reasonable^ 
grounds, or not. ^ 

In Burnet v. M^Clagknjf under the order of reference before ^'***^- 
stated, the report set out in the Appendix, No. was 

made. And the Chancellor confirmed it throughout, hesitating 
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at first upon the allowance of interest after the mortgagee had 
been fully paid. Upon producing the case of ^arrd v. Bedb* 
fardf to him, he concurred ^ith the Master in that point also* 
It should be obserTed that in this case interest was charged 
on the annual balances, commencing at thf) tim^ that the mort- 
gage had been fully paid. 



CAP. jjaii, 

Sbotion 1. 

ANSWERS. 

Mf9»i IT has been directed by the court that upon takiQg 

*^^* the oath of a complainant to abilU or a defendant to an an* 

swer or plea there must be stated in the jurat, not merely that 

the party was sworn, but th^ substance of tl^e oath which was 

administered. 

For the form of a jurat. See Appendix, No. 72. 
Of the answer of an infant by his guardian^ See Appendix^^ 
No, 7S. 

Of a corporation. No. T4. 
Of a foreigner's answer, No. 75. 
Ex T^430. ^^^ Master should interrogate the defendant whether he 
had read or heard read the answer, and understood the same, 
and exhibited ^t as his answer to the bill of complaint. 
R«port7 167. ^ ^^"^^ povert answering separately must answer by a guar- 
dian, that there may be somebody i^nswerable for costs. 
£x!^p!^464 ^® guardian ad litem of an infant should swear to the an- 
465. swer, as should also the committee or a guardian of a lunatic^ 

% HMritoQ, 

TU, Uttiifiih 3 P. Wms. 237. S Newland^ W. 157. 
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CAP. XIII. 

Section 2. 

ttClPERENCE OP EXCEPTIONS TO THE SUFFI- 
CIENCY OF AN ANSWER. 

EXCEPTIONS to an answer are allegations in writ- l^^'^'^ 
iog, that it is insufficient, or that the bill is not perfectly answer* ^' 
ed ID a certain point or points, particularly expressed in such 
exceptions. The court will not refer an answer to be examined 
upon the surmise, of general insufficiency only. 

** In every case, the exceptions shall 4>riefly and clearly ^"^ *'^' 
specify the matter excepted to, and the cause thereof; and the 
exceptions shall be invalid as to any matter not so specified." HarrUoo, let. 
Exceptions must be signed by counsel. ^^- 

See the form of exceptions in 2 Turner's Pr. 136. and Ap« 

pendix. No. 76. Newland. 75 

In England, they are filed by delivering them to the defend- *^ ^r^ ' 
ant's clerk in court ; here, to the clerk in court of tiie com- " * 
plainaut. 

They must be filed within three weeks after notice of the R«i« ^2. 
answer being filed. The plaintiflT must give notice of their be- Rule 57. 
ing filed, and must refer them to a Master, unless he receives 
notice of a submission to answer them within eight days from 
flie notice of filing. Of course he cannot refer them until af- 
ter eight days : and such is the English rule. Newland, 76. 

But a second insufficient answer maybe referred immediatdy ^^*^^^*™^°» 
on filing the exceptions. 

if an injunction, or ne exeat has issued at the prayer of the Rule 57- 
oomplainant, he must procure the Master's report in 14 days, 
or shew cause why he has not done so, or tiie exceptions shall . 
90t prevent the dissolution of the injunction or ne exeat. 

So in England, if exceptions are shewn, as cause against Newland, 77. 
the dissolution, the court requires the plaintiff to procure the 

report in 4 days. 

This time being often insufficient, the Master sometimes cer^ ^^i<^- 
tifies, that it is too short, and procures an enlargement, or al- 
lows less time than usual on his warrants. 

Even here the time is often found too short, as a summons 
rans to the 5th day. In many cases^ there is nothing, within 
the duties of a Master, requiring more deliberation than excep- 
tions;, and it is another instance to shew the propriety of al- 
lowing the Master to diminish the time of bis .suipnxojr^i ; for 
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though ciiiise maj be shown, why the report was not procured 
in time, the expence of affidavits, or a special certificate of tie 
Master, will at least be necessary. The order biil^ answer, 
and exceptions being left with the Master, a warrant is takca 
out underwritten. ** To proceed' on the exceptions to the de- 
fendant's answer," 

477!^^*^' This is the first warrant, both in England and here. 

Ibid. In England the defendant's clerk in court has been fumishel 

with the exceptions, and the party therefore need not apply for 
a copy at the Mastei^'s office ; and the contrary practice staled 

iHarriton, jn Harrison is not correct. 

Here he is served with a copy by the solicitor when aolice 
of the filing is given. 

1 Tomer, '*' In proceeding upon exceptions, the course is tor the piaia- 

^'^* tiff's solicitor or counsel, to state the subject, sbaiie and prayer 

of the bill, and to read the first exception. The defendant's 
solicitor then reads from the answer, such parts as he insists 
is an answer thereto, and each counsel argues on the point. 
The Master will then allow, disallow it, or suspend his opin- 
ion, and thus all the exceptions are gone tfarougb." 

1 Turner, Warrants to proceed on the exceptions are successivelr tak- 

Fee BUI. * ^" ^^^* °^^^' ^^® Master has made up his opinion. It is in 
this mode that further argument may be had upon them, and 
that the parties know the decision of the Master. With us, the 
Master adjourns the further hearing. If he does not decide 
at once and apprize the parties of his determination, he should 

l^arrison, ^^ ^ ^^^ ^^^ ^^lem to attend, when he will be prepared, and 

Dickens, 792. then deliver his report to the prevailing party, which is the 

46«"™'^* complainant, if a single exception is allowed. 

Fee Bill. No draft of the roport nor any warrants to settle or mgn 

it issue. Objections therefore need not be brought in, to war- 
rant the taking of exceptions. These may be filed in the first 
instance. 

May, 1821. In the case of Campbell v. CampbdU the following brief was 
prepared, which entere fully into this point of practice. 

A motion is to be made to take the report of the insufficien- 
cy of the answer, off tlie file, on the ground that the defendant'a 
solicitor was not summoned to hear it read or settle it, after it 
was prepared by the Master. 

After a regular summons, and adjournment upon it by con- 
sent, the Solicitor and counsel of the defendant, and the coun- 
sel of the plaintiff attended, and a full argument was had upon 
each exception, on the 8th of May. 

The Master, at that hearing, informed the solicitor of the 
defendant^ what exceptions would be allowed^ and what dis- 
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allowed* He delivered this report to the complainant's soUc- 
itor, the 1)2 th Maj, without further samroons to the party. 
It wwik filedj and an order entered to confirm it of which notice 
was served. 

It 10 said this was irregular, that the Master should have 
summoned the defendant^ after drawing the report to hear it^ 
or settle it, for the purpose of having another argument. 

Mr. B. relies upon the statement that this is the uniform 
practice with us. This in the first place is not wboUj cor- 
rect. Mr. Boltop states he does not consider it necessary, 
although it has been done in his office, when solicitors have 
requested it. In all the cases of exceptions to answers before 
me siace I have been a Master, I have never prepared a draft, 
nor consequently issued a summons to hear report or settle ' 
it. In JVburse v. Frime, and Qretn v. Winter, the report was 
delivered as soon as drawn, to the successful party. % 

But suppose it admitted, that it is the more general practice* 
It clearly is not derived from, nor supported by any rule, or 
decision. That of Bem^en v. BemseUf most unquestionably 
does not govern it, as will be shewn afterwards. 

It is contrary to the establislied English practice, as settled 
by cases, and acknowledged and laid down in all the books of 
practice. 

In Harrison's Practice it is said,— >^^ Wlien the solicitors on | n^rr. s$o. 
each side attend at the time and place appointed, tlie order of £d. Phil. 
reference is produced, and the Master looks into the office cop- 
ies of bill and answer, and the exceptions, the solicitors sug- 
gesting to him their reasons why the answer is or is not suffi* 
cient. 

The Master then gives Ms opinion upon the exceptions as to 
the sufficiency or insufficiency of the answer, and certifies the 
sa^ne in a report to tfie court* The report when signed by the 
Master, is taken away by the party in whose favor it is made^ 
and carried to the report office to be filed.** 

After stating the attendance of solicitors, and argument by Hind't Prac* 
them before the Master, and the course to proceed ex-parte, it 
is thus laid down in Hindis Practice,—** The Master gives his 
opinion upon the exceptions as to the sufficiency or insufficien- 
cy of the answer, and certifies the same in a report to the 
court I— 'The report when signed, is taken away by the party 
in whose favor it is made, and carried to the report office to 
be filed. This report or certificate needs no further act of the 
court for. confirmation, and consequently no objections to it can 
be bronght into the Ma$ter*s office.'* 
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1 Turn. Prac* g© in Turner's Practice it is stated,^'' That the nutniia- of 

AVI fk T^dif 

' proceeding on exceptions to an answer is this— -the plaintiflT's 
counsel briefly state the subjectf sbape^ and prayer of the bin, 
and then read the first exception. The defendant's coonad 

'' reads from the answer such parts as he insists is an ans^ 

thereto^ each counsel arguing the disputed points which 
The Master then determines to allow or disallow the whole or 
part of such exception^ and in this manner all the exceptions 
are gone through* When the Master has made his report^ it 
must be filed in the report office, and an office copy taken.'' 

Page 46t. ]„ ^\^^ i^|j] ^f ^^^ qq ^ reference of exceptions (which ia a 

good guide of the practice, as it was taken from actual bnai- 
ness, and had been taxed by the Master) there is a charge of 
attendance on a warrant ''to proceed upon the exceptioas^ 
when the Master went through all the exceptions, and allowed 
severalof them."— And the next charges are, for the report, at« 
tendance to get it, and for filing it. No warrant on the draft 
of the report, nor to settle it. No attendances upon such war- 
rants, and no charge for such draft. 

The same is the practice in the Irish exchequer. 
Howard^s ** If the attornies for both parties attend the baron at the 

Eq. Side, ^me appointed by the summons, he hears them on the bill, an- 
' ' swer, and exceptions, and delivers his opinion in the presence 

of the parties attending him on the one side, or the other, as 
the*matter appears to him, and afterwards makes his report ; 
but if there be any matter of difficulty in tlie case, the bill, 
answer, and exceptions are left with the baron, and he takes 
time to consider thereof. 
Ibid. 446. And the report, when drawn up, and signed by the baron, 

is given to' the attorney for the party in whose favor it is 
made ; who may forthwith move the court for the first role 
for confirming." 

In all these statements of the practice, from books of higb 
1 Tum.'228 ******®^^*y» i\\eT^ is no trace of the issuing a draft and sum- 
9. ' mons upon it i while in cases of references, as upon accounts, 

where it is the course, they are particular in detailing these 
steps. And in tlie following case, the reasons of the difier- 
encc appear, and the case itself seems derisive. 
Shaw**Dick- "The Solicitor General applied, (supposing it necessary) 
CDS, 782. that the Master miglit receive objections, to warrant exceptions 
to the report, that an examination was impertinent. The 
Lord Clianccllor directed the rogiflter to make known to him 
the course of proce eding. He stated, — that lie understood, 
tiiei-e was no juf'gmcnt of a Master, which, if dissatisfactory, 
miglit not be corrected in one of the following modes :«— 
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Where a report is under an order to an>rove of a guardian^ 
allow maintenanccy and the like, exceptions do not'lie^ but the 
report is stated and brouglit before the court, by petition, and 
the court will confirm or %'ary it, according as it coincides in, 
or differs from, the opinion of the Master. 

When the Master by his report finds a fact, and his judg- 
ment is founded on evidence, he delivers a draft of his report, 
before he signs it, that the parties may take objections ; with- 
out which, unless by special order, they are precluded from 
exceptions. 

But where the inference is, to see whether an ahswer, ex- 
amination, or deposition is pertinent or impertinent, the Mas- 
ter's judgment is founded merely on his conception of the mat- 
ter. These reports are not confirmed, he issties no draft to 
grmmd objections ; but the party takes exceptions to the report in 
the first instance. 

Lord Thurlow afterwards stated, — The petitioner had of 
course a right to except to tlic rrport/* 

Although the register docs not specify a report of the in- 
sufficiency of an answer, yet clearly it is withiti the same prin- 
ciple, and the practice has been according to this case, as the 
before cited authorities shew. 

The good sense and reason of the difTer^ceis this. If in- 
quiries as to matters of fact, or accounts, are gone into by a 
Master, the materials to enable him to form a judgment, are 
collected from evidence, examination of parties, &c. in the 
progress of the reference ; but his conclusions from that evi- 
dence, the principles upon which he makes up his decision, 
the manner of stating the account, are in a great measure un- 
known, until he reduces them into form in his report. The 
parties ihen want i\n opportunity of shewing those conclusions 
to be erroneous, or those principles inequitable. And it is 
also necessary, that something should limit the production of 
fnrtlier testimony, which is done by the summons to settle. But «. 
in the case of an answer referreil for. insufficiency, the bill an- 
swer and exceptions contain all the materials upon which tlie 
judgment is to be formed ; the parties argue upon those ma- 
terials, and upon no other. The Master states his decision 
upon the point<9 at that time, or if he is in doubt, or wants fur- 
ther argument, or the exceptions are not gone through, may 
have the parties again before him upon another summons to 
piHiceed jflBFsfn adjournment. But when his decision is clearly 
made and communicated, ought it to be allowed, that the ex- 
pence of another litigated attendance by counsel, of preparing 
a report, and a summons upon it, and a delay with lis of fivn ^ 

S3 
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days, should be incurred, for the possible chance of changing 

the Master's opinion ? The test whether this change shnM 

have been made is, the subsequent decision of the court, and 

the party, if he obtains that in his favor, suffers no injury fron 

want of a double argument upon the same subject. 

. The English order upon which their present practice upon 

reports in matters of account, &c. is founded, shews in my 

opinion the truth of the reasons for the distinction in the 

cases. 
Order, «9. " It recites the delay and expense happening to suitors by ex- 

Bwne?^ ceptions taken to reports, made in pursuance of orders upon 
orders, 25g. hearing, and especially such whereby accounts are directed to 
be taken, wkkh might he in a great measure prevented, if 
the Jdasier were informed of the matter of such excepfliom 
itfore the rigning and aUoiving of such report, and directs thai 
the Master, to whom a matter of account is referred, or oth- 
er matter, by any order upon the hearing of the cause, when 
he hath prepai*ed his report, shall give, out a summon^ 
tiiat both parties shall again attend him, who may perose 
bis report, and take a copy, bring in an exception in writing 
and take out a summons upon it, and then the Master wiH 
settle his report, as he finds just*^ 

Now the ground of this is, that the Master, if the objection 
to bis conclusion was pointed out, might be convinced, and 
alter his report : and this is the reason why exceptions shall 
not be filed without objections brought in. But in case of aa 
answer referred, the Master is informed of the objections of 
parties, and hears arguments upon them. 
siTahni. MS. The course of practice laid down in Bemsen v. Bemsen, is 
confined to matters of account and inquiries into facts, and is 
very similar to the directions of the above oi*der. 

** That after the examination is concluded, in cases of ref- 
erences to take accounts or make inquiries^ the parties, their 
^ solicitors or counsel, after being provided by the Master with 
a copy of his report, ought to have a day assigned them, to at- 
tend before the Master to the settling of his report, and to make 
objections in writing.'' 

Where there are several exceptions, the report must specify 
the exceptions, or parts of exceptions allowed or disallowed. 
This was always the rule, on a reference of a first answer j 
but until lately, where a second answer was referred, the 
Master found it generally insufficient, if one exception was 
pointed out to him and allowed. 
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The Compute Clerk in Court contaiofii the form of a report 
an a first answer, which runs thus* ; — 

'^ I find that the defendant's answer is insuScient in several 
polntSf particularly in, &c/' i v^tay and 

, " The form of the reference is to look into the answer, and fn^i) mi 
see whether it is sufficient or not, in the points excepted to. f^ow« v. 
Then the defendant is told by the repoi*t, whether it is insuffi* ^^^9^"^"^ 
dentin all or any, and which of those points» but if there are 
twenty exceptions to the second answer, the Master's atten- 
tion is called only to one ; the second reference being only 
whether the answer is sufficient, which I should think 
ought to be construed with reference to the points excepted to* 
The practice however is uniform, that the Master looks only « 
at the one pointed out ; and if as to that, the answer is found 
insufficient, it is all candour and courtesy afterwards." 

Afterwards the point was brought before the court, in the j\yi^^ ^^is. 
same case, on a motion, that the Master might be directed to 
specify what particular exceptions taken to the several answers, 
lie had allowed, and what disallowed, that the addition^ m- 
8wer might be applied to such exceptions. 

Lord Eldon expressed his strong disapprobation of the prac^ 
tice upon a second answer, before mentioned, saying-— '' It was 
impossible that it could be right, that a defendant is to fail in 
his endeavours to answer several exceptions, because he has 
failed in answering one 5 and that the suitor had a right to the - 
Master's judgment upon each of the exceptions/' 

And in the case of Agar v. Gumey, the practice was finally ^ ^^* ^^V- 
decided, that the Master must go through, and give his opinion ^^^ ^^ . 
upon all the exceptions upon a second^ as well as a first an- Gumej. 
swer. 

Por the forms of a Master's report. See Appendix, No. 7 r« 

The points which arise upon this reference for a Master's 
judgment are :— 

Firsf.— -Whether the bill has laid a sufficient foimthition for 
the inquiry in the exception. ^ 
"iSecondZy.— •Whether the question is material to the matter 

in issue. 

Ifttrd^y.-— Whether it is not fully or sufficiently answered^ 
admitting a full answer ought to be given. 

Fourthly. — ^Whetlier the defendant has not a valid defence 
against answering further, or at all, to the mattcv. 

1. The foundation necessary in the bill for an exception coii. 
' sists in a sufficient statement of the fact, and a suffici,erit ir\te\'- 
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rogatory. As to tlie statement, the rule is, tiiat there must be 
a statement, or charge of a fact, to warrant an interrogatory, 
and that sucli statement must be coextensive with the inquiry. 

6 Vewy, 65. ^ in Muckelstane v. Brown^ Lord Eldon said \ 

" It is observable upon the interrogating part of th^ bill, 
that part does not in terms connect itself witli any trust neces- 
sarily confihed to a seci-et trust for charitable purposes. I 
agree if all the allegations of the bill are necessarily confined 
to such trust, the interrogating part must be construed accord* 
ing to the alleging part ; and is not to be considered more 
extensive than the propositions out of which those interrogate- 
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" The rule is, you arc not only to question in the interroga- 
tory part, but to make charges in the charging part, otherwise 
you cannot except.*' 

" It is well understood, that if the defendant be specially 
interrogated, it can only be to the facts alleged and charged 
in the bill. The one cannot be more extensive than the other," 

This rule must be understood \yith the explanation, that or- 
ery thing incidental to a fact, may be enquired to, under ^ 
statement of that fact. 

•*Ifa distinct fact is alleged, the plaintiff may enquire 
Into every thing incidental ; as, what, how, When, &c.** 

" Thei-e was a general charge, that £5(i{), an alleged con- 
sideration money upon a purchase had never been paid ,• and 
sjiecial inten-ogatories, when, where, by whom, to whom, and 
how \i had been paid, were in the bill. On exceptions for not 
answering to these facts. Lord Eldon said—It depends upon 
fhis, Whether there is such a charge in the bill, as to the pay- 
ment of the consideration, as entitles the plaintiff to an an- 
swer, not only whether it was paid, but as to all the circum- 
stances, when, where, &c. 

I have always understood, that general charge enabled you 
to put all questions upon it, that are material to make out 
whether it was paid j and it \^ not necessary to load the bill 
Jiy adding to the general charge, that it was not paid, that so 
it would appear if the defendant would set forth when, where, 
&c. Thj^old rule was (hat, making that substantive charge, 
you may^n the latter part of the bill as to all questions that 
go to prove or disprove the truth of the fact so stated.** 

" A variety of questions may be founded on a single cbarffc. 
If they are relevant to it. Thus if a bill is filed against an execu- 
tor for an account of the personal estate of the testator ; upon the 
smgle charge, that he has proved the will, may be founded every 
^oqmry which may be necessary to ascertain the amount of the 
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stftte^ its valae, the disposition made of it, tlie situation of any 

lart undisposed of, the debts of tlie testator, and any other 

ircumstance leadingjnlne account required/' What is inci- 

lentaly And wliat a substantive and distinct faqt, most be the 

ittbject of a Master's discretion. A statement made by way 

^f charge in the charging part of the bill is sufficient to war- SAttin^ 6S8. 

■ant an interrogatory. 

As to the interrogatory, it is settled — ^Tbat the general in- Jaques 9* 
^rrogatory, common in all bills, is sufficient to call for a full ^h^^^ 

Usclosure. 1 John. r. c. 

It may be worth observing that Chancellor Kent does not ^f* ^•^^f ''■ 
Bean to confine a general interrogatory, to the precise terras 
ised in the bill in Jaques v. The Metlwdiil CAitroA-^Words 
lubstantially the same are enough. 

As this general interrogatory is the substitute fbr^ it may 
also assist defective, special interrogatories*. The comparison 
is only to be drawn between the allegation and the exception, 
which may be considered a special inquiry ; and it can only be 
in a case, hardly to be supposed, in which the general is omit- 
ted, and speciaf inserted, that the Master must look, that the 
exception does not exceed the interrogatory as well as the al- 
legation. 

If the bill does not contain a proper allegation, yet if the 
defendant has answered to the matter of the exception &t all, 
he must answer to the whole exception. 

The following authorities appear to \varr%nt this position. 
*' Although there is no particular charge in the bill, yet in Per Lord 
the interrogatory part, there are questions relating to the mat- ?^^?rT**^^*' 
ter* The rule is, you are not only to question in the interrog- General v. 
atory part, but make cliargos in the charging part, otherwise Whorwood, 
you cannot except, but the defendant, though not bound to an- 33g. 
ewer to it, has done so, which being replied to, it is put in*is- 
eue properly ; consec|uently that informality in the manner of 
charging, (for it is no more) is supplied by answering to it ; 
for a n^atter may be put in issue by the answer as well as by 
the bill, and if replied to, either party may examine to it." 
* ** On exceptions the Master reported the answer insufficient Criip v. 
in the points excepted to, then the defendant fully answered ^^'"caiet 
the charges of the bill, but in troth the exceptions went be- 60. 
yond the bill. The Master i:eported this answer insufficient 
lid AX the points excepted to. U|ion exceptions to the report, 
it was insisted, that the defendant ought not to be put to an- 
I swer any thing th^t was not in the bill. But it was replied, 
. tiiat inasmuch as, he did not except to the first report, but had 
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answered* he had admitted he oaght to answer to all th 
matters of the exceptions, and so it was ruled.^ 

If the defendant is held to answer exceptions merely fi 
an implied admission* that lie ought to answer* drawn 
his neglect to except* much more should lie answer* wheo Wi 
admission is made stronger by having answered in part. 

S* Another point upon which the sufficiency of an answer 

Is to be judged* is* whether the inquiry in the exception ia ma* 

terial. 

"" The right of a Master to judge of the materiality of a qo»- 

. tion is settled. In this case the Vice Chancellor said*— 

l%e Itegents '' The question brought on by the exceptions to the rqpeit 

CaiiAi Com- ^2is reduced to two heads. 

hooper's Ifit. Whether if points excepted to are irrelevant and n* 

Cases, 213. material to the points in .question in the cause* the Master li 
competent to consider the materiality or not. It is contendei^ 
that if the defendant does not protect himself by plea or 
rer from discovery* he cannot by answer object* that the q 
tions are not material* unless be has i*efert«d the bill for ish 
pertinence* which is a course that may be taken where imnia^ 
teriality is objected to the bill. The question is of great la* 
portance because of daily occurrence. The direct questioB 
upon an answer does not appear to have arisen in any of tin 
printed cases. I considered it important to consult the Mas- 
ters as to their practice in this respect ; and they have all* wMh 
out one exception* stated their uniform practice to be, that if 
the questions are quite immaterial* they disallow the exoep* 
tions ; but if the discovery can in any way assist the platntifl^ 
they allow the exception. 

I have further thought it my duty to communicate witk 

liOt^ Redesdale who expressed to me* that he had not the 

leaM doubt; that the constant uniform practice of the coart 

of chancery in all his time* concurred with that of the cout 

of Exchequer* and with the opinion of the Masters.'' 

^ Ch ***^"fis In Paxton's case it was said*—" A man is not obliged to aa-i 

* swer any question* which may subject him to a penalty ; aoyj 

thing else material he must." j 

The test of materiality is* whether the fact if dtodoae^ 

can aid the plaintiff in getting the relief sought by the bill. 

Per Lord " A discovery nee4 not be given of what is immaterial t» 

2 VeJ? Sen. *''® ^^^^^ ptVLyeA by the bill." 

399. note. '^ As to the merits whether the matter is relevant and qm- 

wickc^ta**' terial to answer* two general grounds are insisted on to sb^w 
Fincii tI this is material. First, thht every plaintiff is entitled tot 
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discovery from defendants as to two heads, to enable him to ^^c^^ 
obtain a decree ; and to ascertain facts material to the merits 492?'*^' 
of his case, either because he cannot proire, or in aid of proof ; 
lor a man may be entitled to an answer of what he can prove^ 
to save expense. Next to substantiate his proceedings, and 
them regular in this court.'' 



3 • Whether the question is not fully or sufficiently answer- 
edy it being allowed the plaintiff is entitled to such an answer. 
~ This la usually the nicest and most litigated point on a ref- 
erence of an answer for insufficiency, and the general rales are • 
continually questioned, distinguished, or evaded. 

In estimating the force of such rales it should be remember- 
ed, that a plaintiff calls upon a defendant to disclose facts 
which he cannot prove, or are difficult to prove in any other 
mode ; that he is made a reluctant witness against his own 
interest ; and yet that his testimony; has a weight beyond that 
of any other witness. A Master should therefore be very 
scropulovs in disallowing an inquiry, which can in any degree 
tend to elicit the truth, or enlarge the means of detection. 

One of the primary and oldest rules is,— *that a charge must 
be answered in substance, not merely literally, making a neg^ 
ative pregnant. 

^< If the defendant deny the fact, he must traverse or deny Lord Clar- 
it (as the cause i*eqaires) directly, and not by way of negative den^'^BeweB 
pregnant. As if he be charged with the receipt of a sum of Ed. 179, 
money, he must deny or traverse that he hath not received that pr.sos. 
sum or any part thereof, or else set forth what part he hath Copied from 
received. And if a fact be laid to be done with divers circum- ^^^^X^ 
stances, the defendant must not deny or traverse it literally, 63. 
as it 18 laid in the bill, but must answer the point of substance 
positively and certainly.'' 

*' In fFoods v. MnrtUf Chancellor Kent states and sane- ^ Johns. C^ 

C 107 

lions this rale, nearly in the terms of the above order. 

Wherever there are particular and precise charges, they 
must be answered particularly and precisely, not in a general 
manner, though the general answer may amount to a full dc- 
mal of the charges. 

This rule is stated in the words of Lord Redesdale, and Mitf. Tr. 
adopted in Waod$ v. Mnrellf ut supi*a. ^^^• 

The following casie will illustrate it : — * 

** The defendant was called upon to set fortli^ whether he Hepburn r. 
had received particular sums of money specified in the bill, ^^^"c. c. 
with many circumstances as to time when, of whom, &c. He 503. 
set forth a general account, by way of schedule, and refeiTod 
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to it in his answer, as containing a full and j«st account nf all 
9unif of money received by bim. On exceptions it was heM 
insafficient/' There was here a strong negative by inferencr, 
of the charges in the bill^ where they diflTered from the adiediile. 

** If a man gives a general answer, and a particular 
tion be aslced, wliich is included in the general ; yet be 
answer it particularly, else it may be demurred to^ for that muij 
he a matter of judgment.*^ 

The same rule prevailed in the Star-Chamber ; the |inic- 
tice of which court was very similar to 4hat of the coart of 
chancery, probably because the Chancellor was the chief officer. 
*< The defendant is tied to give a precise and direct answer 
O^u^erpart^® the articles, as well concerning the fact charged, as any 
3. Sec. 11. circumstances, which are pertinent to reveal the troth*'' 

inres ^oil • ^^^ ^^ ^ "^^ confined to a denial of a fact, but extends 
Jorid/is Vol.* to an admission also ; and for the sound reason given in Pax- 
171. ton's case, that it is matter of judgment. The admiasiea 

may appear satisfactory to one mind, and insuflkient to ano- 
ther. In the two last authorities, the language is general* 

** An answer ought not ordinarily to set forth deetls in iHec 
verba ; and though the bill prays -they may be set forth, yet if 
cites ordenin the defendant in his answer says, he is ready to let tlie plaiotiff 
Chan. isi. |^^^^ copies of them ; or if he does not say so, but sets fiyrlh 
only a part of them, it is sufficient, and will be well cnoogh ; 
and the court will order that the plaintiff have liberty at his 
own charge, to take copies of them, without sending them to 
a Master ; or order the defendant to produce them on the ex* 
amination of witnesses, &c." 

In the Practical Register it is said, — '< If deeds are reqvir- 
ed to be set out in base verba, and are not, exce|»tiona will lie," 
quoting Harrison. I do not find any tiling in Harrison apon 
the subject but the above passage. 

The rule as to precise answering seems relaxed, where the 
answer is sufficient to a common intent. 

** If the answer be good to a common intent, the plaintiff 

must reply, and prove the matter of his bill to be true, if he 

, can^ and not insist upon the insufficiency of the answer. 

H. '^ Chan. "^^'^ Seems to be intended as to things publidy dome, and not 

107. resting in tlie defendant's knowledge only ; for the defendant 

ought to answer secret transactions, with certainly." 
Lord Hard- A party is entitled to a discovery of what can be proved, to 

^'^^49! ^*" ®*^^ ex|)ence. 

Lord ciaren- '' An answer to a matter cliarged as the defendant's own 
don's orders, fact, uiust bo direct, without saying that it is to bis remem- 
brance, or as he belteveth, if it laid to be done seven years be^ 
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fere, unless the court, upon exception taken, shall find special BekmeioN 
c^use to dispense with so positive an answer/' ***"' ^'^^' 

" If a fact be cliarged, which is in the defendant's own aif^l^tiSk, 
knowledge, he must answer p<isitively, and not to his rcmem- w^-S''"*'*' 
brance or belief, and as to facts not within his knowledge, he Mo^n^ 
m«st answer as to his infuroiation and (aj belief, and not to VJ<>>«>C. C 
his information or hearsay merely, without stating his belief (a) in j]»hni. 
one way or the other.*' ** or'» is 

The latter is the English rule also. f/and."^"" 

The following' case is a lucid explanation of this rule :— CoopoVs fcj. 

^On exceptions to 'a report, the Chancellor said,~The Morrti ?^^' 
first exception to the answer is, that the bill having set forth, Parker/ 
that a certain petition was presented to the circuit court, by J. l^y^*^'^* 
B. and B. C. and the contents of such petition, the defendant 
answers, he has not any knowledge or information of the truth 
or falsehood of the several allegations, charged to have been 
contained in that petition, without stating what his belief is as 
to the same. This exception is unfounded. When a defend- 
ant answers, that he has not any knowledge or information of 
a fact charged, he answers sufficiently, and is not bound to de- 
clare his belief. He is not to be supposed to have any belief 
<wie way or the otiter. The rule requiring a defendant to state • 
kts belief is, when he states a fact upon information or hearsay^ 
But when ho hiis neither knowledge, nor information as to 
facts stated by the plaintiflT, he is not bound to say more. It' 
would be unreasonable to com|iel a defendant, who knows 
nothing, and has heard nothing on the subject, except from ih$ 
plaintiff *s bill^ to declare what his opinion or belief is of the 
plaintiflTs veracity. It is sufficient for him to say, that he 
does not know, nor has he beard or been informed of the facts 
charged in the bill, save by the bill itself; and that he, tbereup- 
on leaves the plaintiff to make proof of thesis cliarges as be shall 
be advised. 

The second and third exceptions were Ih substance the same 
that the defbndant had not set forth according to his knowledge, 
information or belief, when a commission of bankruptcy issued^ 
and whetif J. J. W. was declared a bankrupt. TFhat estate^ 
he then had, and who were assignees^ ^c. 

His answer was, he had heard that a commission of bank- 
l*uptcy was issued in England against J. J. W. and others 
pai*tners, that two of tltem«were residents in England 'at the 
time as he had heard and believed, ami as to the time when the 
said commission issued, or as to the proceedings thereon, fur**^ 
tber than he had been informed and i9et forth aforesaid^ he was 
utterly and entirely ignorant. 

94 
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The Chancellor said,— The objection is that he does not an- 
swer according to his knowledge, information, or belief,- wlieo 
such a commission issued 5 what estate the bankrupt Iben bad ; 
and to whom assigned. But these exceptions are founded on 

erroneous deductions. , ^ . 11 

The defendant does declare all he can or ought to be asked 
to declare when he says that he is utterly and entirely igno- 
rant of the time when the commission first issued, what estate 
Waldo had, and when and to whom it was assigned. He avers 
his absolute ignorance as to these facts and therefore cannot 
answer them. He is to ans^^cr as to what he knows, or bas 
been informed of, when caljed upon to answer.'* 

In a suit for an account, it is not sufficient for the defend- 
ant to answer so far only as will enable the plaintiff to go into 
the Master's office, as by submitting to account. He must set 
forth the best account it is in his power to give, averring it to 

be so. 
White V. ** The defendants, trustees of estates conveyed for certain 

rvMey%93. t«»TOses which the plaintiff alleged to be satisfied, were inter- 
rogated by the bill as to the total amount of all sums due to 
and paid by them upon the several particular items. On 
exceptions. Lord Eldon said,— It is not sufficient for the trus- 
tees, to refuse to give information by their answer, furtli^ 
than to enable the plaintiff to go into the Master's office ; and 
it is not enough that the answer gives a ground for an account 
in the Master's office. They are bound to give the best ac- 
count they can by their answer ; referring to books, &c. suf- 
ficiently to make them parts of their answer. Tlic court 
would consider the trustees as giving the information very op- 
pressively, if they were to set forth a schedule with reference 
to transactions for twenty years together ; but it requires 
them to refer to books, to give all convenient opportunity of 
- inspection, and to refer to them so as to make them part of 
their answer, and so as to ascertain, whether that is the best 
account they can. give. The plaintiff has aright to compel 
them by their answer to say, that is the best answer they can 
give. 

They say they have set forth the totals by leaving the books 
in the Master's office ; but no person could be enabled by this 
to find out the totals. They ought to state by their answer 
that they have set forth the totals in the best manner they 
can. I give no opinion whether the trustees are bound to state 
the totals otherwise than thus ; that they have laid the ac- 
counts, from which the totals will appear, before the Master ^ 
and that those accounts enable the plaintiffs to learn as mnclt 
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as they themselves know of them. But to that extent they 
must pledge themselves, ^ 

4th. The remaining point for the Master's judgment is, 
whether the defendant has not a defence which protects him 
from answering further than he has done. (a) 

This involves the difficult and litigated question, how far a 
defendant may, by answer, object to answer fully. 

The question more extended is, whether a defendant who 
avers he has a defence, which if praven, will be a complete bar 
to all discovery and relief, may take such defence in his an- 
swer against discovery, or must resort to a demurrer or plea. 
In the case ot Faulder v. Stewart, Lord Eldon called this a 
distracted point, and said it would be a painful duty to say, 
which of the discordant opinions was right. 

I h^vefrst collected every tiling I have met with of author- 
ity, reasoning, and principle, which tends to establish a gener- 
al rule npon the subject, without connection with its applica- 
tion to any particular case, together with the decisions upon • " 
the nature and extent of any other general rule of the court 
which possesses an influence upon the point. — Thus from gen- 
eral principles, from reasonings and decisions, an estimation 
may be formed of the utility and extent of the rule, important 
in guiding its application to novel or disputed cases. ' ^ 

The second head of inquiry is, what are its exceptions ; and 
an examination, how each case, which the rule has borne upon, 
stands upon authorities, then becomes important. 

In tracing the first part of the subject, cases will occur, in 
which there is nothing of general reasoning, nothing bearing 
upon any principle, but the decision itself. 

£very case has a double operation, first, as forming a pi*c- 
cedent for the determination of another, alike in its circum*- 



(a) The principal part of the. ensuing remarks were written before 
the case of Philips v. Prevost^ in which, although the chancellor 
still treats the general rule to be, that the defence cannot be taken 
by answer, he has admitted a new exception, and evidently is dis- 
posed against the rule, and to innovate upon it. I have known two 
cases of a defence taken, by answer upon the strength of that case, 
which clearly would not have been allowed in England, llie one 
was a release, and the case was compromised before the exceptions 
were brought before the chancellor. 

In a subsequent page, 1 have examined the case of Philips and 
Prevost, and stated the objections which appear to me to exist 
against the soundness of the opinion, with the freedom which the de- 
cisions of the illustrious founcfer of our equity system will in j^ener- 
al best bear. 
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* stance* ; and next, as tending to «ie creation^ supportt or 
qualification, of some general rule. Such cases as arc above 
adverted to, will bo $liortly noticed as authorities. - 

It is obvious from the terras of the question, that it relates 
tp a defertce against a discovery ; taking that w«rd largely, as 
comprising the admission of what is stated by the plaintiO; as 
well as the disclosure of fi-csh matter.^ It may be clearly 
stated that there Is no possible defence to reluf, which cannot 
be insisted upon at the hearing, on an answer merely. Now 
it appears that there arc forms of the court peculiarly appro- 
priate to a defence, which objects to -a discovery merely. 
*' As demurrers are where no sufficient matter is contained 
FoniM Rom- 1^ ^j^^ yjji]^ ^^ ^,p|„g fj^^ defendant to answei* the interrogatories 
anum, age ^^ ^ bni,_so plcas are the shewing some matter to the conrf, 
whereby it appears that the plaintiff ought not to be answered. 
LordRedet. *^ A plea Js a special answer to a bill, differing in this 
dale, in fp^Qi ^n ^nswer in the common form, as it demands the jndg- 
SS^ei^ ment of the court in the first instance, whether the matter org- 
^ Sch. & Lef. ed in it does not debar the plaintiff from his title to OuU an- 

3wcr, which the billTcquircs." 
HardreM, ' The earliest case I have met with in which the point is con- 
^^* sidered, is in Hardress. 

Laogbamaiid «< A bill for tithes of certain houses in London and for a 
^ ^^" discovery of the improvements of the rents. The defendants 

'Exchequer, get forth a customary payment in lieu of aTl tithes. An ex- 
1<JW. pcptioii was taken, because they did not discover the rents ; 

and the court held, that the modus being alleged no otherwise, 
than by answer, they ought likewise to have set forth the piir- 
ticulars of tlie rents, and answers to all the parts of the bill. 
But if the defendants liad pleaded it, they need not to have an- 
swered to any other matter ^ and so it was ruled.*^ 
Ifardress.. ^' ^^ ^'^dall V. Heod^ however, the bill was to discover the 

188. 1661. number of conies killed, alleging a tithe of the tenth conej 
ExSoq.^^* by custom, and a denial of the custom withbut answering as to the 
number killed, and it was held that till the custom be tried, the 
defendants need not discover, and an issue was dii-ected." 
Mitford'a The firet case in Hardress, — v. Langliorn and others, is 

Plead. 248. adopted by Lord Redesdale, and the law stated as to tithes, as 
there laid down. 

-These cases shew, that even in the exchequer, the rule of 
old was at least unsettled. 

The earliest case is very decided, that the party could not 
by answer object to answering fully. Though his objection, 
if proved, would wholly preclude relief. In that court, how- 
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eTer» the rule is now otherwise settled^ as ^ill be shewn afler- 

In Chancery the following cases shew the progi^ess of this 
question. .. 

** In Sichardtoti v. Mitchell, before Lord Eingt— -Tiio bill Select caaw 
brought to set aside a purchase^ and to have a discovery ^fs.^ 



pf the profits and sale of an estate. . Defendant answered, he Cited also in 

9 En r^asAA 

was a purchaser* and was not oi^liged to malce a discovery, abfe?. ' 
Exception was taken for not answering and allowed. 

In support of it the casa of Stephens y. Stephens, before Stephem v. ^, r 
Liord Macclesfield. Bill fo r the " '^ " t^^hAn.. ^ 

fits of an est8ktei^i# there! 




was not obliged to give an account of the profits. Lord Mac- 
clesfield said* this might be good by way of plea, but, having 
answered, he must answer the charge of the bill. 

So lately the case of Edwards v. Freeman, — *' Bill for an Edwards «. 
account, defendant controverted the right and said, he was 
not obliged to give the account before that was settled, and 
Ijord Ring was of opinion, that having answ^ered, the charge 
of the bill must be answered. So resolved here.*' 

In Ptoton's case. Lord King said,—" A man is not oblig- .^chltafSI 
ed to answer any question which may subjecj him to a pen- 1726. 
alty. Every thing else material he must.'* 

** In Hornly and Pemberton, the bill was by a partner Mosele/, 
against his copartner, for a discovery of what goods he had ^^P* ^^* 
consigned to others. 

The defendant by answer set forth various circumstances, 
as the protesting of bills drawn by him on the plaintiflT, and 
submitted to the court, whether there were not a determina- 
tion of the articles of partnership. On exception for insuf- 
ficicncy, the Lord Chancellor allowed it, for this was matter 
of judgment which the court would determine at the hearing ; 
and if it was decided for the plaintiflT, and defendant should 
die in the mean time, how is plaintiff to come to a knowledge 
of these consignments/' 

These cases appear to justify the assertion of Mr. Abbot in Brown. C. C. 
Cartwright v. Hately^ that both Lord Ring and Macclesfield 
had determined, that adefendant cannot by answer insist, that 
ho is not obliged to answer ; hut it must be by plea. 

Very little is to be found upon this subject in the time of 
Lord Hardwicke. The case of Honeyv^(md \\Selwun, was one 
of penalties and disabilities, a clearly atfsptea case. 

It is said by counsel, tirat L<it'd Ilardwicke in Gethen v. In Sweet v. ^ 
Gale declared,'— That wlicre the plaintiflT's right was not appar- J^^^^j^j ^^ 

1767. 
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ent, but remaiDed in doubt, he was not entitled to a 
personal estate of the testator, except in the case of a creditor or 
legatee of the testator. In that case, there was a devise in tafl, 
and the heir at law filed the bill suggesting that the pnw 
who took under the entail was illegitimate, and praying to be de»* 
clarcd entitled to the real estate, and that the personal esfafe 
might be applied to pay off a mortgage on the real, and an ac- 
count for the purpose* The defendant tlie administratrix in- 
sisted upon the legitimacy of the party, and refused to gire iht 
account, which refusal Lord Hardwicke sustained. 
Exchequer ** la Sweet V. Foimg the plaintiff complained as next of kin to 

t}io testator. The defendant by answer stated, he beliered 
plaintiff was not next of kin, having heard her say so^ and re- 
fused to account, on exception for not setting out the account. 
Exception allowed. The Chief Baron said,— If the fact is de- 
nied, and lies in tlie knowledge of the defendant, the plaintiff is 
not entitled to a discovery of assets. Such was Gethen and 
Qale ; but if the fact does not lie in his knowletlge, tliougfa he 
denies it, he must set out an account. There is no incon- 
venience to the defendant in making such a discovery^ bat 
may be very great the other way.'* 

The best possible proof of the situation of the law Jipon the 
object, at this period, which was- prior to Lord Thurlow»s 
cases, is the treatise of Lord Redesdale. 

The second edition of the treatise appeared in 1787. The 
Dublin edition bears, date indeed in 1795, but was not pre- 
pared by the author. There is no case cited later than 1786. 
(page 192 to 5212.) 

His doctrines may be gathered, from the following qtiota- 
tions.w-After stating for what purposes a plaintiff is entitled 
to a discovery, he says,—" However if the discovery sought is 
matter of scandal, or will subject the defendant to any pain, 
penalty or forfeiture, ho is not bound to make it ; and may by 
answer insist that he is not obliged to make the discovery, if 
he does not defend himself by demurrer or plea." He then 
proceeds,—" That if the defence is not proper for a plea, or it 
is doubtful, whether Sisaplea it will hold, he may pray by an- 
swer the same benefit, of so much as goes in bar, as if he had 
pleaded it ,• or if the defendant can offer a matter of plea, 
wliich would bo a complete bar, but has no occasion io protect 
/jj»wc//from any discovery sought, and can effer circumstances 
not fit for a plea favorable to hi4nself> he may set forth the 
whole by answer.** 

He then instances the case of a purchaser for valuable con- 
sideration without fraud or notice, with the circumstance of 
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liaving improved with the knowledge of the plaintiff) andadds^ 
'** it may be more prudent to set out the whole by way 
answer, than to rely on the single defence by way of 
plea, unless it is material to prevent disclosure of any circum- 
stances attending his title. B'or a defence which, if insisted on 
tey plea, would protect the defendant from a discovery^ will not 
in general do so, if offered by way of answer/' 

He cites the cases before Lords King and Macclesfield. The 
Tcsult of these remarks, seems to me this, that if a defence 
-against discovering, can be taken by plea, it cannot by answer, 
i^itli two excepted cases, scandal and subjection to penalties. 

Loi*d Redcsdale has published a third edition of the treatise. 
——In Beames plea in Equity, the following passage is quoted 
frem it. — ^' The defendant has sometimes been permitted to 
^' negatiroe the plaintiff's title by answer, but in other cases 
^* this has not been allowed, and the subject seems still to require 
*' further consideration.'' 

This remark is made after speaking of a pica negativing 
the plaintiff's title to a discovery. 

There is one other position of Lord Redesdale, which re- 
quires jexplanation, as Mr. Cooper has fallen into an impor- Yie^d^si^- 
tant error upon it. In page 312 of his equity pleadings, Mr. 
Cooper says, — ^< That the proposition laid down in the 
books," quoting Mitford's treatise, page 244. ** That a de- 
fendant may by answer insist upon every ground of defence, 
that fie could use by plea,** has lately i*eceivod considerable 
qualification ; it seeming to be now established, that he can only Adrertiog to 
protect himself from discovery, by demurrer, plea, or dis- 2°Jfjngfjgij^ 
claimer, but that, if he answers at all, he must answer fnUy, and other 
with two exceptions, tending to criminate, and a purchaser." ^^'®'' 

Lord Redesdale's language in the passage cited is this.— ^ 
^^ If a plea is overruled, the defendant may insist on the samo ^^^ 
matter by way of answer." Citing Sd P. Wms. 95. 2 Vesey, 
49S. 1 Atkins, 450. Harris v. Ingleden, Suffolk v. Green, 
Fincft v. Finch* 

It is manifest that this passage cantrot in its general sense 
be applied to a defence against discovering. It is preposterous 
to allege that a defendant may take a defence by plea against 
discovering, and when it is pronounced insufllcicnt, urge the 
same defence still against discovering, in a difTcrent form. It 
is therefore against the relief, tliat the defence may still be urg- 
ed, and which Lord Redesdale means ; and t!)is is permitted 
because the defence which is insufOcient to preclude an answer, 
may turn out a defence to the relief, or to part of the relief . 
sought. 
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The coDStroction Mr. Cooper puts upon tbia 
palpably inconsistent "with tlie passages quoted from Lord Bed- i 
esdale above. And tbere is a direct authority for the distinc- 
tion I have taken. 
Coxes cftMi, '"* In Hoare v. Parker^ — After a plea overruled, the derend- 

in Chun 1st 

9»47 1786/ ^"^ ^7 answer, insisted upon the same matter in bar of a dis- ' 
covery. Lord Chancellor Thurlow asked, whether tJ^re 
were any instances, after a plea overruled, of the same thing 
being allowed to bo insisted upon by answer.'^ To shew that 
it might be done, Scott cited Harris v. IngUdeUf and FimA v. 
Findif (two of the cases cited above by Lord Redesdale) bat 
his Lordship said, — ** those were cases of bills of rdief^ bot he 
knew of no instance of the same being done in hiUs ofdiscoveni 
onlsf'.'' 

1 VtitBjy And Mr. Vesey in his note to Cartv>right v. Hdtdtft says, 
ttnr. S94. «< ^^^ ^ defendant, who has answered, will at the hearing ha^-e 

the like benefit of any matter of bar to the relief prayedf as if 
he had pleaded or demurred." An examination of the cases 
cited by Lord Redesdale will shew clearly, that ho is to be un- 
derstood, according to this distinction. 
Next come the cases before Lord Thurlow. 

2 Bro. C. C. In Cookson v. Ellison, he said, — ** As the defendant bad sub- 

mitted to answer, lie could not enter into tho question whether 
a demurrer or plea would have been allowed. The practice of 
making a witness a party was extremely wrong, and lie should 
have encouraged a demurrer, but that where a party submits to 
answer, he must answer fully." 
Ivau^t. '** Cartrvright v. Hately, — He says, ' (speaking of the son 

1791*. alto whose answer was excepted to.) ** He cannot be an accounting 
3Bac. C. C. party to the plaintiff. But this cannot come on by exceptions. 
I'ttiij. ' If he had pleaded, that he had no concern in the business, but 

as agent of his father, and consequently was not accountable to 
the plaintiffs, it might have barred every thing. I cannot, 
consistently, with general rules upon exceptions treat an an- 
swer, as being as condusive as a plcaJ* He then mentions a 
case before Lord Batburst, in which be did some such thing, 
and adds, — " The propriety of it was much doubted by the 
bar. It was an extreme case, the party having matter to al- 
lege against setting forth very voluminous accounts ; and 
Lord Bathurst took a |)rctty strong measure upon it. But I 
do not like to adopt it ; for to do so, we must say, that, if there 
is any part of the answer, wliich if made out would entitle tlie 
party to a decroc, he need not answer tlie res^. I determined 
^ this point in thjs way ycvstcrday upon argument. Where the 
witness submits to answer he must answer fully.'' 
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III Mr» Bolt's edition oP Browtiy it is added, from a note 
of Sir J« Saunders, *^ that the Lord Chancellor said the dis- 
covery might bo lost, if the party were obliged to wait for thci 
liearing of the cause, whereas if the plaintiff had put the 
matter shortly in issue by plea^ the delay would be trifling/' 

In Shephard v, RobertSf to a biU for an account alleging a ^ Bro. J^. C4 
jiar/nersAfp,— defendant by answer denied the partnership, stat- 
ing plaintiflT to be a day laborer, and having nothing to do 
with the business* Lord Thurlow held, that a defendant could 
not' take this defence by answer, but should have plead it. 

In Jerrard v. Saunders^ ihd counsel stated, that Lord Thur- s Vesey, Jn 
low, changed his mind, when this case cam^ again before him, on ^^^* 
exceptions to a second answer. In his opinion Lord Lough- 
borough said, that Lord ThuHow had changed the opinion he 
gave in Shephard v. Roberts. 

Another case before Lord Thurlow, is Halt v. JVbyes, in 3 Br. C. C. 
which he said, ** supposing the case supplied matter for a de- 483. I79ti 
murrcr, ho could not take notice of the cause of demurrer on 
exceptions. It might have been cause of demurrer, that Hall 
having assigned his equity of redemption to Schoole, till he 
Jmd displaced that estate, had not a right to a discovery. 

In such cskHO the defendant miglit have met the plaintiff's 
titfc by a plea.— -And though he had held on a former occasion, 
that a negative plea was bad, he believed^ he was wrong in hold-* 
ing so, for wherever a plea will reduce the question to one point, 
it is admissible. All the cases cited were cases, where the 
title was separate from the account. In that bafore the Lord 
Chief Baron, it was complctelviso : — ho could not say, where 
it was so, the party was -tdSjgK^ to give the account, but in 
the present case, he thought he was/* 

The meaning of this expression of Lord Thurlow's I take to 
be, that where the account or discovery could not tend to the es- 
tablishment of the title, but was merely the consequence of it 
when made out, the defence might probably be taken by tinswer ; 
bat if it could aid the title, the discovery must be made. The 
distinction is clearly expressed in the argument of counsel. 
** Though the court will compel an answer as to tJie title, it 
will not compel sin account, vntil the title is established.^' 

It is in- my apprehension, impossible to reconcile this distinc- ^ 
lion, with Lord Thurlow's other cases. — In Cartivright v. JBdte^ 
hj, for instance, no discovery by the son of all the monies re- 
ceived by him, could make him an accounting party to the 
plaintiff; it could not aid the plaititiif's title to an account. 
Yet Lord Thurlow held that the defence could not be taken by 

answer. 

35 
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In fact it appears to roe this distinction gives up tbc wbole 
ground ; and it cannot be, that a slight passing expression like 
this, can be opposed to a scries of deliberate meditated deci- 
sions. . o 1 1 • r 
Ibid, note in The casc alluded to by Lord Thurlow as before the coicf 

m?.''*^* Baron was that of Jacobs v. Goodman, cited in the argument. 

** The bill claimed an account as partner,— Defendant set 
forth by answer, the nature of the connection, shewing it was 
nut a partnership, and positively denying it. Eyre said : — 
You are not entitled to an v^count, unless there be a part- 
nership. There may be cases in which the court will require 
an acamnU although the principal point in the bill is denied ; 
but not in a case like this. Suppose to a bill for tithes, tbe 
defendant answers, he is no occupier, would not such an an- 
swer be sufficient." 

4Bro. C. C. « In Sdby V. Selby.-^The bill was by a devisee against a 

ChtL!^^' ^ defendant, who claimed to be heir at law. Lord commission- 
er Eyre said,— That he should be glad to take advantage of the 
rule laid down by Lord Thurlow in particulai* cases, and ap- 
ply it to all, that wherever the party is not obliged to answ er 
the interrogatories put, lie must take advantage of it by de- 
muiTer. He stated also^*— It was the constant practice of the 
court of exchequer upon the argument of exceptions, to admit 
the question to be argued, how far the party was bound to an- 
swer the interrogatories put.** 

SedCooper'B In this case the defence was proper ground of demuri-er, 
"^'' but I apprehend he meant to extend his remarks to pleas ; and 

if so, his positions in these two cases are only to be reconciled 
by the different practice of tbe courts. 

Cited in 11 Gun V. Prior. — *^ Bill by a party claiming as heir at law, 

Md m'cwJp- * P'®* ^'^^^ *'® ^^^^ ^^^ ^^}^ ^^ '*^^ '**^ ^^^^ disallowed, (by 
er^spiead. Lord Thurlow) then an answer was put in insisting plaintiff 

Veie^'abouV ^'*^ "®* ^^^^ ^^ ^^^* "P"" exceptions. Lord Kenyom sitting for 

1786. the Lord ThurloxVf held, that if plaintiff was the hcir^ he was eh- 

lb**Lorf ^^' titled to the discovery. If not heir, he was not entitled to any, 

Thurlow IB andjthis preliminary fact must be ascertained. An issue was di- 

1785. rccted, upon this principle, that if an allegation is made by the 

defendant of a material facU destroying the plaintiff *s title, 

whether it is by way of plea or answer is immaterial. In 

either case that must first be decided." 

Cooper, 316. j^ ^^^^^^^ ^^ carefully noticed, that Mr. Cooper has fallen 

into an error in stating this decision to have been made by 
Lord Thurlow. The case on the plea, was determined by 
him, and will afterwards be noticed. 
ai«'* ^7jS* ** ^^ J^ewman v. Godfrey, the plaintiff calling for an ac- 
count of monies and bills received, defendant by his answer 
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denied bis reception of aiij, or having any interest in them, 
"With other circumstances shewing he was a mere witness. 
IfOrd Kenyon said, — that the defendant having sworn that be 
"Was not a creditor, nor had received any of the money, was 
reduced to a mere witness. It was a principle that* a mere 
witness should not be made a party to a bill, whatever oth- 
er claims he might appear to have from the answer, he had 
disclaimed all title. The exceptions for not answering the 
residue of the bill were over-ruled.*' 

** Oerrard v. Saunders.^^Tho answer liad distinctly denied * Vewy, 
all the circumstances charged, from which no/tceof the plaintiff's 1794. * 
title could be inferred, insisted that a defendant was a purchaser 
for valuable consideration^ without notice ; and refused to an- 
swer further. 

Liord Loughborough said, — ^The only cases which embar- 
rassed him were Cookson v. EUisaUf and SliepJiard v. Roberts, 
That Cookson v. EllisoUf was clearly mistaken. The last was 
rightly reported, but it appeared. Lord Thurlow changed his 
opinion. He then proceeds to argue the case upon the prin- 
ciple of the great protection given by equity to a purchaser 
without notice and held the answer sufficient'* 

Mr. Vesey in a note to Carlwrightv. Bdtelyf says,—" It junfSp. 
seems clear that no defence in bar of the discovery sought, n. (•) 1791. 
can be alleged by answer, but ought to be by demurrer, if the 
want of title is apparent on the bill, otherwise by pfea." — 
Then states the exception of a penalty or forfeiture : And af- 
terwards in a note to Jerrard v. Sawiders, says, — */ that case 
forms another exception." 1 v " j 

Marquis Donnegal. v. Stewart.—** The bill was for an ac- 446!'*n97"* 
count, of the price of pictures ; charging that the defendant 
purchased them on commissioTif and by false statements obtained 
securities, &c. from the plaintiff. The answer stated, that 
the pictures were bought in course of Trade, defendant being, 
a dealer ; and denied any dealing upon commission, refused to 
account* Earl of Rosslyn said, — The answer positively de- 
nies the species of dealing which would entitle ymi to an ac- 
coant of the real cost of the pictures. Till you establish tliat, 
I should think it very dangerous." Answer held sufficient. ^ 

Phillips V. Careyf — ** Bill against an administrator for an io7rT798. 
account, plaintiff claiming as a creditor. Answer denied, that Earl Rosslyn. 
there was a balance of account against testator's estate, and 
refused the account. On exceptions, the answer was ruled suf- 
ficient." There is no reason given for the decision. 

Lord Eldon has said niuch upon this subject, although the 
point has unfortunately never been so brought bcfoi-e him, thav 
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it could receive the satisfactory decision which his talents and 
learning would ensure, 
n Vesey, In DMer v. Lord Huntingfield. He says,—" cases in mod- 

«83. 1805. pj.„ y„^eg i,ave said, that if a defendant denies some substan* 
tive fact, which if admitted, would give relief, until the truth 
of that fact is disposed of, no farther answer shall be compel- 
led. Many topics of great weight must be disposed of, when 
that comes to he decided, if it is still open. The court has 
g >t to a species of pleading which is neither a plea, answer, 
or demurrer, but a little of each. The consei^uence is, that 
the commission must go to a number of facts, instead of one, 
as in case of a plea. The late cases, as far as they arc au- 
thorities, (as to which I say nothing now) establish this, that if 
the bill is both by the plaintiff and defendant allowed to give 
a right to the relief, if true, the defendant not demurring, nor 
denying by answer the title to relief upon the bill, but nega- 
tiving one fact positively, says, the court if they will take 
that fact not to be true, ought not to call for an answer.^ The 
noint decided in tliis case will be hereafter noticed. 
1 Vesoy, FauLder v. Stewart. — Adverting in this case to the question, 

96. 1805. jj|5 gays. — •* It will be a very painful and difficult duty, when 
the court is called to It, to say, which of the various and dis- 
cordant opinions, expressed by Lord Thurlow, Lord Renyon, 
Lord Rosslyn, and Chief Justice Eyre is right." And after 
stating the ground of his decision, viz. that there was nothing 
positively averred in the answer, but it was all argumentative, 
and if the matter had been pleaded in tliose terms, it must have 
been overruled, he praceeds, — This is without prejudice so 
tiie decision to be made, when it shall be necessary on this 
point, for upon some of the authorities, it will be very difficult 
to say, that nothing can be pleaded in this court but some fact 
dehors the bill. I think a plea has been permitted of some 
facts, which wer^ only a negative of some circumstances stated 
by the bill.*' 
11 Yesey, * Shaw V, C/«n^.— The answer, he said, did not involve the 
3(0. 1805. general point : he considers tlie rule however much at large. 
^ A case of partnersliip is stated, praying a great variety of 
accounts, and stating several circumstances of fact. The de- 
fendant docs not put in a short answer^ or try the effect of a 
plea of no partnership ; but puts in an answer stating, thai 
fliere is no partnership j refusing to answer what is inconveni- 
ent for htm to answer, but answering all that is convenient. 
When a party demurs, judgment is had in the first instance. 
So upon a plea j but if this sort of illegitimate pleading, can be 
mibstituted; the suitor is thus involved.— 1st. He is put to thi 
expence oT the judgment of the Master, and the Master is call- 
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« 

ed u|K))i to give judgment in a matter, which with the ejoception 
of the case of pain, penalty, and forfeiture, it is not the habit 
of the court, to intrust him, 2d. If the defendant by plea, 
puts in a single fact, or several facts, constituting one defence, 
they go to issue upon that ; if it is found for the defendant, 
the plaintiff is dismissed, if for the plaintiff, farther inquiry is 
directed. But iq this way, the defendant answering just what 
he chooses, issue cannot be joined upon the single fact suppos* 
cd to be the bar ; but the plaintiff if he replies, must reply to 
the answer as hq finds it, and must go to long expensive proofs 
upon a variety of facts, which is a vexatious burthen thrown 
upon him. Lord Thurlow seems to have thought, that if the 
defendant answers, he shall answer throughout. Whether 
that is right or not, I am convinced the forms of pleading can- 
not stand as they now are upon the reported cases." 

Tai^/or v. •^{{ner, during the same year was decided by iiVesey, 4%. 
the Master of the Rolls, Sir William Grant. ^«^^- 

The case first came before Lord Eldon on a motion^to ex- 10 Ve«. 444. 
punge a demurrel*. ''The bill stated a marriage agreement, 
and a memorandum of a settlement made between the plaintiff, 
and a ward of Milner, through the procurement of Milner ; 
that the marriage was broken off by Milner in collusion with 
l¥hee]er, to induce the plaintiff to marry another woman, 
\vho was indebted to Wheeler ; and prayed a discovery to ena- 
ble the plaintiff to bring an action at law. Wheeler after ob- 
taining two orders/or/wr^Aer tivie to amwer, filed an answer and 
demurrer. On tite motion to expunge the demurrer, it was urg- 
ed, that after an order for time to answer, nothing but a pica 
or answer could be put in. It precluded a demurrer ; and upon 
this rulo fully recognized by Lord Eldon, the motion was grant- 
ed. On that argument, counsel said, — This is a demurrer to so 
much of tlie bill, as seeks to subject this de^Jndant to some- 
thing so much in the nature of a penaltyf that this court will 
not compel him to ans\ver ; and Lord Eldon said^ — Certainly 
there was important matter on the record. 

The case then came before the Master of the Holls, on a, 
motion for the production of letters mentioned in a schedule 
to the answer. Tliis was resisted on the same ground taken 
OH the motion respecting the demurrer. Sir William Grant 
said, — If the question now wcrc^whethcr the defendant should 
. answer at all, the objection would deserve great consideration. 
But it IS now' too Iat6 to argue, Nvhethcr upon this case, the 
plaintiff is entitled to a 'discovery or not ; for there is no dif- 
ference, whether the coui*t has determined, tliat tIte bill is 
such as .the defendant must answer, or whether the defendant 
has by his own conduct precluded himself fi*om raising that 
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question. It is now determined, that the defendant mtisl 
swer. That he must answer fully is a necessary consequence. 
I take it to have been determined, that if a mere witness sab- 
mits to answer, he mast answer fully. He then proceeds to 
state, that the case differs in principle from those of a total 
denial of title | where the defendant has not been compelled ta 
• give that discovery, which was merely consequential ; (upon 
a title established.) Here plaintiff comes for a discovery of 
facts, which he says, would lay the foundation of an actloD at 
law. It was therefore to aid the title, that the discovery was 
sought.'* It is on this distinction, that the ca^ probably rests 
as a decision. But certainly the previous general remarks 
quoted above, go much farther, and it seems as if the Master 
of the Rolls took this ground to avoid a positive contradictioa 
of some of the authorities. 

It may also admit of doubt, whether as a decision, this case 
is perfectly defensible. The defence was stated to be, some- 
tiling in the nature of a penalty. If it bad been such, the de- 
fendant was entitled to urge it by his answ^^and it appears 
to me, that the consideration of the point, whSher it amounted 
to a penalty or not, was bis right. Lord Eldon upon the 
' motion respecting the demurrer, said,—" The defendant might 

, still have advantage of his demurrer by his answer. 

3Tt **im ^^oy^^ V. Teed. — Here the point was again commented opon 
' ' by Lord Eldon. — He stated the question to be, whether the 

, answer brought forward one short factt or such a series of cir- i 

cumstances establishing in the result onefacU that would be an ^ 
answer to the prayer of relief and discovery ; and therefore 
' . ' whether this was a case in which the court would decide the 

litigated point, to what extc^nt a defendant is bound to answer^ 

who has averred a ciixumstance, which if truly averred in 

I another form and sufficiently proved, would be an answer to 

the whole prayer of diseovery and i*elief. He then phserved*— 
I repeat that I should not shrink from the decision of that 
* question, if it was fairly before me. It is not my purpose to 
repeat all that is to be found upon this subject in the late cases. 
But I must repeat, that whenever tlie question conies to deci- 
sion, it will be infinitely better to decide, that in this court 
the objection should be made by plea, rather than by answer. 
In the court of exchequer, exceptions come before the courts 
in the first instance. That is not tlie case here. An answer 
prima facie, admits that the defendant cannot plead ; and with 
the exception of the cases in which it^is admitted as general 
law, that the paHy is not to answer a particular circumstance, 
SIS that he is not to criminate himself, the case of a purchaser 
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for a valus^ble consideration, &c. this court does not trust the 
Master generalljr wifh the determination, how much of the an- 
swer, considered as a plea, would he a good defence. The 
Master thei*efore is almost under the necessity of admitting 
tlio e&ccptiun ; and when the propriety ofhis judgment comes 
to be argued hei*e, it would be most incongi'uous,. that the 
eourt^ admitting his judgment not to be wrong, should yet give 
a different judgment, treating the answer as apUa. 

Anotlior circumstance deserving attention is the great dif- - 
fercnce of expence in bringing forward the objection by plea, 
rather than by answer. And lastly he observed, that the 
practice of the court required, that the bill and answer should 
form a record, upon which a complete decree might be made 
at the hearing.'' 

SomervUU v. •Mocfeay.— Lord Eldon said,— *• Tliis is not ^/•'JJjg 
a demurrer, as far as the bill seeks an account of these facts, 
but an answer, making a partial discovery, and refusing the 
rest, and it recalls to my mind the inconvenience which struck 
me forcibly in some former cases. The old rule before the time 
of Lord Thurlow, was to cither demur, to plead u|)on something 
dehors the bill, or that sort of negative plea, of wlvich we know 
more in equity than at law, or to answer thi*oughout. The 
inconvenience of this new mode of pleading is, that the defence 
is not judged of by the court, in the first instance ; but it goes 
to the Master, first upon exceptions to the answer, then to the 
court upon exceptions to the report. The whole process being 
• gone through, under which formerly tlie defendant was under* 
«tood as admittingi that he had no sucli short answer to state 
as would entitle htm to a declaration in the first instance, whe- 
ther he ought to make any further answer.'' 

The case did not bring up the general question, so that it 
could be decided. The answer, was held insufficient, on the 
ground that it was very doubtful at least, by his own shewing, 
whether the defendant liad the defence in some respects, and 
certain that lie had it nut in others ; and the answer did not 
aver it positively. 

Jigar V. Tlie Regents Canal Company. — The Master stated Cooper'^ Ca- 
by his report, that he had allowed certain specified exceptions ^^'j^ ^' 
to the defendant's answer, some of which he had allowed, be- 
cause it appeared to him* that the defendants had made a dis- 
covery inpartf and he conceived, tiiat according to the rules of* 
the court, they were bound to make a full disclosure. 

The Vice Chancellor said, — That upf)n the rule as to a de- sir J. riuia- 
fendant's answering in part, the Master was right. There «»'• 
was no instance of a defendant being permitted to select such 
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part of a question a? be chooses to answer, and refuse the n^ 
Norway v. ff material.'' '* Tlie bill in tbis case set up A title to certain 
Merivaie 135.^*008 possessed by the defendant, and prayed an account of 
the profits, of the quantity of ore taken out, prices, &c« 

The defendant by answer denied the plaintiff's title ; stat- 
ing how be bad forfeited it ; and declined setting out the ac« 
counts. 

On exceptions the court directe<1 them to be set out. 
The accounts were so improperly set out as to be referred 
for impertinence, and Sir S. Romilly upon the discussion of the 
report of the impertinence stated, that in a former stage of 
these proceedings, when the answer liad been excepted to, for i 
insufficiency, and reported sufficienU the Vice Chancellor al- 
lowed the exception to the Master's Report, on the cases of 
JDolden v. Huntingfidd, FatUder v. Stewart, and others, ia 
which the question, bow far a defendant can by answer refuse 
to answer fully, bad been of late so much agitated* His Hon- 
or thought, that with reference to what had fallen from the 
court, in these instances, be was obliged to consider the for- 
mer answer of the defendant declining te set out the accoonts 
insufficient." 

The present Yice Chancellor of England has adopted the 
rule, that a defendant cannot defend himself from answering 
by answer, in its utmost latitude. 

In Mawsiareddo v, Maitlandf he says, — *^ The answer to the 
original bill was good in substance, though not in form, be- 
cause a defendant cannot by answer object to answer, though 
by plea, he may. — That point was much considered in Somer- 
ville V. Mackay. It is not expressly decided there, but I re- 
member during the argument, the Lord Chancellor strongly 
expressed his opinion, that a defendant could not answer as to 
a part of a bill, and refuse to answer the rest, and I think 
it so useful a rule, that I shail always adhere to it." The re- 
porter, says in a note, — *^ In various subsequent cases. His 
Honor reiterated this doctrine." 

*^ On a bill for an account of partnership transactions, the 
defendant by answer denied the partnership, and refused to 
set out the account. Exceptions were alhiwed. The Vice 
Chancellor saying, he should have pleaded." 

** In Unsworth v. Woodcock also, the motion was for the 
producti<m of hooks, &c. mentioned in the answer. It- was 
opposed on the ground that tliough the defendant answering at 
all was bound to answer fully, yet if he insists that the plain- 
tiff is not entitle:! to the account he seeks, Ihe court will not 
compel him to produce books, &c. until the plaintiff has cstab- 
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lislred his tiOe. Tlie Yice Chancellor said^i— I can make no 
such distinction* The plaintiff might compel the defendant 
to set out the contents of the books in his answer, and the pro* 
duction of the books is a part of the discovery \vhich the de<* 
fiuidantf snbmitting to answer, submits to make/' 

'^ The' bill prayed a certain deed might be set aside as Leonard r. 
fraudulent, and for an account as one of the next of kin of {^^[^a 
William Leonard deceased. The defendant answered, and to Beattj, 323. 
the part seeking an account relied upon a deed of compromise 
BB a bar. — ^On exceptions. Lord Chancellor said, — ^No question 
was 80 unsettled as this, — Lord Thurlow was of opinion, that 
a party should in all cases put in a full answer, except where 
lie is called upon to criminate himself, or defends himself as 
purchaser for valuable consideration.— That Lord Eldon was 
of opinion, this defence could not be relied on by way of an-^ 
awer. Thei*e is scarcely an instance, where the defendant 
pleads, but he must also answer ; it was the best and least 
circuitous mode of proceeding. 

In answer to the argument, used that the party might be 
examined upon interrogatories in tlie Master's office after the 
right was established, tiie Chancellor said, the party might die 
before he goes into the Master's office, or he may by the an* 
swers i*ender such an account, as will satisfy the plaintiffs 
The answer was held insufficient." 

** In Stratford v. Hogan, be held, that the case of an attor* ft BaU and . 
ney called upon to reveal secrets of his client was an exception ^**<7> 1^6* 
to the general rule." It is tlie client's privilege. 

Such is the state of the authorities upon this subject in Engr 
land. — In our own state. Chancellor I^ent in the Msthodist 
Church y» Jaques, adverted to the question, considering the I Jolw.o.JK?., 
general rule to be that the defence could not be taken by an- 
swer,, and in Philips v. Frevost entered upon it at large. 

" The case of Philips v. Prevost was this.-~A judgment bad PhiUpt r. 
been obtained again^L Croghan in 1779, by Joseph Simon on f^^^^^ 
a bond given lbi&ifl> The executors of the creditor filed the ^' ^* ^' 
bill thirty six years after the accruing of the debt, for a disco* 
very of lands descended ; an account, and sale of the lands. 
There was nothing in the bill to account for, or explain th<d 
delay. 

The defendant by answer refused to set forth an account or 
make a discovery insisting upon the staleness of the demand, 
and that tlie debt should be pi'esumed satisfied. On exc^ons 
the Cliancellor held the answer suflteieot. 

In the first place was not this a proper case for a demurrer ? 
The Chancellor himselfsays^--'' Tli» objection is founded upon 
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matter appearing upon the face of the bill, and iVom iivbich it 
is insisted the discovery would be useless, as the plaintifls 
have no subsisting valid demand.'*' 

But in another passage he observes, ^* that the defendant 
had no other way to raise the objection in pleading, but by 
answer ; and this consideration bad great weight in favor of 
the sufficiency of the answer — tliat he could not have demur- 
red to the bill, for this would be depriving the plaintiff of the 
opportunity of accounting for the loss of time." 
See Kemp e- ^jth rcspect, can this position possibly be correct ? 1 pre- 
Jr?246.^ **' »w«no nothing is better settled; than that the defendant has an 
absolute right to call upon tlie court, to say that under the 
bill as shaped* if proven, some relief can be given, or else to 
dismiss it. Would the court listen to a suggestion, that the 
bill should be retained, because there was a possibility that bj 
amendment, the force of the defence would be taken away, and 
relief might be given ? again could not the plaintiff have ac- 
counted for the lapse of time by amending his bill after the de- 
Role 18. murrer, which can be done on special application any time be- 
fore the demurrer is allowed ? 

There cannot now remain a, doubt (whatever may have 
been the case formerly) that a demurrer lies upon the ground 
of lapse of time. See H&veien v. Lord Annesly^ S Sch. and 
Lefroy, 637, and Mr. Belt's note to Veloraine v. Browne, 3 
Br. C. C. 632. Foster v. Bodgsorif 19 Vesey, 180. Sher- 
rington y. Smith, 2 Br. P. C. 62. Beckford v. Close, cited 4 
Yesey, 476. Contra Veloraine v. Browne, 3 Br. C. C. 633. 
^ and €frf^or.v. Mdesworth, 2 Vesey, Sen. 109. 

3 Atk. 276. ' xho Chancellor also cites Lord HardM icke's observation, 
in IhneywoodY* j9etoi^n, that the defendant who had insisted 
he was not bound to make a discovery which would sub- 
ject him to statute disabilities, was right in objecting by an- 
swer; that he could not have demurred, for that would have 
admitted the facts charged to be true. But it appears to me, 
there must be sf>me eri*or in this position. 
16 Vesey, 64. In Lloyd v. Passinghdm.-^The bill represented certain pa- 
rish entries to have been forgeries of Robert Passingham* 
He demurred to so much of the bill as sought a discovery of 
these facts. Lord Eldon said, — I protest strongly against 
the doctrine; that Robert Passingham, having demurred to so 
much of the bill as seeks a discovery of facts which have a 
tendency to affect him criminally, is on that account to be 
considered as admitting the allegations of the bill ; having 
observed a notion prevailed lately, that a witness who refuses 
to answer a question upon that ground, is therefore not to be 
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believed. Nothing cm he more fallacious as a standard of 
credit, than such a conclusion ; or mure dangerous to justice 
by robbing the subject of that protection, to which be is enti- 
tled by law ; and the practice formi'rly was, that the judge 
tqid the witness^ he was not bound to answer the question.'' 
Again he says, — With regard to the answer of the otiier d'e» 
fendant, he, being charged as a party in these imputed for* 
geries, demurs to so much of the bill as seeks a discovery of 
participation in them,— -and it is contended, that as he has so 
demurred, this court may therefore assume, that the forgeries 
existed. Upon that point, .if in any other place it is to be so 
taken) I cannot in a coart of justice hold, that a party demur- 
ring to answer a criminal ciiarge, that is to be taken as an 
admission." It will appear from Mitford^s pleadings, that 
demurrers upon this, or similar grounds, are of general use. 

. Assuming then that . a demurrer would lie in the case of 
Philips V. Prevost, it appears to me a striking instance to shew . 
the utility of the rule in question. If the solicitor had been 
compelled by the rule of the court to take his defence by de- 
murrer, it would have been argued the term after filing, if the • 
plaintiff had not amended his bill, by statements (as of admis- 
sions or payments) to repel the defence. If allowed, there 
would have been an end of the cause, with an expedition and 
cheapness far greater than by the course by answer. It should 
be remembeited, that the reasoning against the English rale, as 
now understood, goes upon the supposition, that the defence 
will turn out valid and sufficient. It will be instantly admit- 
ted» that upon the supposition of the defence appearing invalid, 
it is better to compel the full answer, if for no other reason, yet 
because there fs some risk of the discovery not being procured, 
or not so completely, from the death of parties. Then that 
rule clearly is best, which will tend soonest and most econouj^i- 
eally to settle the question of right. 

It is in this point of view, that the rule in question is of 
such utility, as to draw forth the very strong expression of 
Lord Eldon, that it would be irifinitely better to adopt it. It is 
a rule of prevention ; by compelling parties to assert their de- * 
fence in the speediest and cheapest form, or else subjecting 
them to trouble and difficulty. Not that the rule may not oc- 
casionally be the cause of inconvenience, but that upon the 
whole it is calculated to prevent delay and expense to a great 

degree. 

A defendant in his answer does not usually state a leading 

fact merely, but sets forth all the numerous collateral matters^ 

which he deems important to prove in his cause. Then th« 
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fdaintiff must meet them, and thas as Lord Eldon says, the 
Gommissioii goes to many facts, instead of one; that is, testi* 
mony viill be entered into upon all those points considered im* 
portant. If he does not go into such matters of defence, bot 
alleges' and relies upon one distinct fact, his answer becomes 
in effect A plea. >¥hy not then call it so ?— If for no other 
reason, for the sake of precision of language, and to meet re* 
cognized distinctions. But in truth a stronger reason exists* 
If filed as an answer, it is subject to the delay of exceptioB^ 
If as a plea^ it is at once set down for argument^ or iaaiie 
taken upon it* 

It is impossible to have a comprehensive and just mider^ 

standing of this subject without entering somewhat Into the con- 

(n Fanldtf «. sideration of a plea in equity. It will be remembered that 

tUifhxt* Lord Eldon treats the general point as somewhat dependant 

upon the question, whether a negative plea is good. The 

manner in which that question affects it is this. 

dm'^stato^* Lord Thurlow had once decided, and' on ^wo or three occa« 

niant. sions affirmed, that a negative plea was bad ; and indeed the 

tM^u!?D<Mt ^^''^'^^'^ definition of a plea comprises the quality of its being 

j^.- JwiM •. of matter not contained in the bills, or technically called, db- 

hor8 thebiU. 

' A defence which consisted in a denial of the title, under an4 
by force of which the plaintiff claimed, was clearly a direct 
negation of a fact stated in the bill. As if plaintiff stated 
himself to be heir or partner, a defence that he was not entitled 
to the character assumed, was a mere negative. 

Then it necessarily results, that if a defendant is precluded 
from taking this defence by plea, he ought to be allowed to do 
it by answer. 

In The Elements of a Plea in Equity f by Mr. Beames, tlie au- 
thor enters at large into these points, and it appears to be part 
of his object to reconcile the admission of negative pleadinf^' 
with the general definition of a plea, and received notion res- 
pecting it. 

: He attempts to reach this object through the following prop* 
ositions. 

1st. Tliat the definition usually given of a plea, laid down 
by Lord Bacon, and sanctioned by Lord Redesdale, compris- 
ing the quality of its being of matter dehaf's the bUl, is the 
proper definition of apiir« plea in eqtdty. Page 1st to 6th. 
•^6th, partitularly. 

2d. That a substantial division of all pleas in equity, 
may be made into pleas in abatement, and pleas in bar,«^bat 
the former question the propriety of the particulttr remedy or 
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sny right in the partf tmng, but tacitly etmeeie the eoektene^af 
a cause qf suit ; the latter dispute the very cause of suit itself. 
Page 58» 9. 56 to 6S. 155« 156. In the discussion of every 
species of plea^ he tests its character, as being in abatement^ 
or ID bar, by the above distinction. 

Sd. That generally^ pleas in bar are of matter dehors tlie p;^l^%) i^ 
frtU.«.Tbey are then pure pleas in bar. That there is an in- 62 Note i 
congruous species of pleading, not strictly to be called a plea, ^f^J^',^ 
vrbick-is in bar, and not of such matter; such as a plea of a pieadiop. 
release to a bill seeking to set it aside. That if this is to be ^^* 
termed a plea, it is an exception^-that the plea of a purchase 
for valuable consideration without notice, is perhaps another 
exception in some mea8ure.(l) 

The above positions are warranted by, and indeed prlncir 
pally derived from Lord Eldon's remarks in Bayfeg v. JidamSf ^ ^^*^^' ^^' 
mrho gives the definition of a plea in bar as of foreign matter, 
stating that, it admitted the biU, pro hac vice, and iMterpased 
matter, which if true, destroyed it ; and notices the exceptions 
to be, where certain averments seem to have been requii*ed 
both by plea and answer. Such are cases of an averment by 
plea of no fraud in a decree or release, impeached on the 
ground of fraud by the bill. 

4th. That pleas in abatement may be indiscriminately of 
matter dehors the bill, or a negation of facts stated in it, for ^|§f ^"^ 
instance, that a plea to the jurisdiction may be considered as of 
foroigtt matter. It denies indeed the proposition, expressly or im« 
pliedly assumed in every bill, that the court hasjurUdicdsn ; but it 
does so through an affirmation of a fact, that some other tourt has 
the right alone to consider the subject. Many pleas to the person 
are of the same character ; denying the proposition assumed 
impliedly by the bill, viz. that the plaintiff is in a situation 
which entitles him to sue, but denying it through the assertion 
of scrnie fiict, making a disability, as outlawry, excommunica- 
tion, or the existence of a person, as whose administrator, the 
plaintiff claims. On the other side, that a naked plea of not 

(1). This is taken from what fell from Lord Eldon in Shaw v. 
CAtng.— Speaking of the admissibility of a negative plea, he says,— ^* Vesey, 
" The case of a purchase for valuable consideration Icomes near this." ^^* 
But» although this plea must by averment* deny generally the 
notice or fraud, even when br answer the defendant answers the 
special circumstances charged, yet this denial seems only auxiliary «^t ^ 
to ^dehors ma/fer alleged, ' Ota purchase for valuable con sidera- v^anis 
tion. And I think that this allegation ought to be considered de- ^ b. C* C 
horSf notwithstanding that the purchase may have been stated by 144. 
way of pretence in the bill. 
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adminUtratar, not Mr, to a bill claiming in those respectlTe 
cbaiacterRy is a pure and direct negative plea, in abatement. 
Pai^ 124, to 5th. That a negative jitoi, is a pUa to (he person, dmffing the 
*^^* character in which the plaintiff sues, — ** It is true that spe- 

cies of pleading, which is peculiarly termed a negative piea, 
l^age 9. denies the peculiar character of the plaintiff/* And his title of a 
*'^ 190. section, is—'* of pleas of not assumed character or negatire 

lS4tol99, , ^ w 

pleas." 

6th. That such a plea is good, as well upon authorities, as 

they now stand, as 'analogy to law, and principles of justice, 

^Ed*^'* ^^^ *"^ ^^ quotes a very strong passage from Lord Redesdale's 

third edition sanctioning such a plea. 
Page 116. 7th. That such a plea, viz. a negative plea is a plea in 

1^- abatement, because it merely denies that the plaintiff htm a right 

to institute the suit ; not that i» such right eacists, as is the 
subject of the suit. By this series of propositions, Mr Beames 
supports the admission of negative pleas, and reconcilea their 
allowance with the characteristick of a pure plea in equity, as 
being of foreign matter ; and by this he supports, with some 
qualification. Lord Thurlow's deliberate description of the dif- 
ferent pleas, — ** A plea in bar is collateral to the biU ; ti plez 
in abatement is a traverse ; you never traverse in a plea in 
bar.'* 

By confining the expressions relating to pleas in bar, to 
pure pleas ; and limiting those as to pleas in abatements, that 
ihey may traverse, the description becomes correct according 
to Mr. Beames. 

But if appears to me, that a series of late cases upon nega- 
tive pleas, materially affect one of the most important of these 
positions. 

It may be useful to review the progress of the doctrine of 
negative pleading. 
473*^-^ " Plaintiff entitled himself as administratoru-^Iefendant 

Fletcher!*** ** plcad he was not administrator. It was allowed, and Mr. 

Yernon says,— it is a good plea in abatement J* 
or Pleas. <• In respect of the person, it may be shewn plaintiff is not 

3^ ^ such a person as alleged, as /erne so^ heir, administrator." 
Mit. Tr. 188. '' ^ P'^^ ^^^ ^^^ plaintiff IS not the person he pretends to 
2 Ed. be, or does not sustain the character he assumes, though a ne;* 

alive plea, is good in abatement of the suit.*' 
Sporte/"'''' " I*'ea of not heir, in bar of the suit. Lord Thurlow said, 
2 Dick. 656. — ^The plea would not be good as a plea in bar, though it' 

porhL^88^' ^'S*^^ ^^ P^^ ^^ abatement. If that had been the only ob- 
and in Cox's jection, be wou id have given the defendant an opportunity of 
cases, ist. amendment ;— *But be had great doubtsy whether it was a case. 
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analogous to that of an administrator. He doubted whether ^^' ^••^ » 
it would be good in any shape." The case went on other The Reports 

grounds* differ mat«ri« 

** In Newman v. Wallis, the plea of not heir was pleaded in fi»g,\° ^^ 
har. Lord Thurlow said^-^Tbts plea if any thing, is a plea used by Lord 
in abatement. The question singly Is, .whether the court will '^^y'l^'^* 
admit a traverse of the plaintiff 's title as heir, as a plea in ^^' ^ ^ 
aiatemcnt to the bill, or whether the equity of the court entt- 143*. 
ties you to a discovery of all Vie defendant knows of the UileJ* 

On over-ruling the plea, he saitt, on a motion to amend, ** that 
it was impossible to. form the plea so. as to save an account.'' • 

I apprehend, that this case is a correct decision upon one of 
the reasons given by Lord Thurlow ; but it is true, that he 
argues against the admission of a plea of not heir at all ; one 
of his questions to tlie bar being,—- *^Whether you can plead 
that the plaintiff is not htir, as a disability." 

This doctrine is all that he intends to retract in EaU v.^^^^-^*^* 
JVoyrs. His words are,— <'* Though 1 have held on a former 
(xxasion, that a negative plea Is bad, I believe I was wrong in 
holding so, for wherever the plea will reduce the question to 
one point, it is admissible." 

Mr. Cooper treats a negative plea, as a plea to the person^ |^' ^^" ^^ 
and in abatement, or in the nature of such. 

The case of Brew v. Drew, is decisive upon this, if it were | ^''^^ ^ 
questionable before. .. The Vice Chancellor said,— •'* This bill' |gi3, 
calls for an account of partnership transactions. The defend- 
ant, by this plea, denying the partnership, destroys the whole 
foundation of the relief and discovery prayed. All the late 
disputed cases upon the point, whether a defendant can by an*^^ 
swer, refuse a full answer, admit, that the correct mode of re- 
sisting the claim of an account, is a plea denying the relation 
in which it is called for. 

As in the instance put of an individual setting up a claim ^ ^^^* ^' 
as a partner in Child's shop, and in that character, requiring > 
an account of all their afiTaii-s. The objection to it as a neg- 
ative plea must depend upon the nature of the suit. The 
claim as /idr, executor^ or partner^ can be met only by a 
"negative plea^ if the defendant mean to deny the plaintiff *s 
right to that character^^* 

Thus distinctly is the question of negative pleadings settled 
so far as such pleas relate to the eftarac/er of the plaintiff, which 
be roust possess to sue. The cases before siioken of as i^n- 
pairing Mr. Beamcs' distinction, and enlarging the subjects 
proper for negative pleas are the following. — Before these de- 
cisions I conceive there was no case of a pure negative plea 
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%bich was not a plea to tiM persoB» and thusy accordii^ to Hr. 

* Beanie's a plea in abatement. But» those now to beciled vetv 

mere negations of facts in the bill^ and were perfect pleas !■ 

bar. 
s v«My tc <« Tbe bill stated that tlie complainiint was housekeeper of 
Beamei, 260. ^ j^^^^ ^^^ j^^j promised to reward her by giving her m 

ChamberUiiL annuity for life. That on his death bed, in presence of tka 
«- Agar. defendants, he told complainant he had made her comfortable for 
life, and bad directed his executors to pay her £M0 for Hfc. 
The defendants came out of the room (she having previoadj 
left it) one of them having in his hand a paper ; and 
asked by complainant if it was his father's will, 
« No>— it is a letter, not to be opened till bis deadi, bal ft 
contains what will make you comfortable for life.'' Oa 
opening the will, there was no provision for complaiaanf, 
and defendants said, the testator had directed them to pay her 
an annuity for life; alleging it to be iSlOO instead ^it the 
. ^00, promised. It then chained that the defendanta paid 
the iS 100 for several years, and that the testator made a ca- 
dieU or ^ aper in the nature of a codicil, giving her Jg£00 per 
annum, which the defendants had not proved, and prayed that 
they might bring it into tbe ecclesiastical court to be proved, 
an account, and investment to answer future payments. 

Tbe plea to the discovery and relief was, that the testator 
did not make or write a codicil to his will, or paper in the 
nature of a codicil, bequeathing to the plaintiff, &c. 

The Vice CAonceUor.— »The whole object of this, whiA is m 
negative |i2ea, is to n^ative tlie existence of a will, codieii, or 
papeTf by which any annuity or legacy is given. It is said 
this does not comprehend the whole object of the bill. He 
then repeats the statements of the bill, as to the testator's pro* 
mise,— adoption of it by defendants, coiTection of amount, and 
payment for years. Does not all this require an answer ? 
Has not tbe plaintiff a right to a discovery as to the letter ? 
The plea merely negativing one part of tbe bill, and totally si- 
lent as to all the circumstances, even regarding that paper on 
which it tenders an issue, and all tlie other circumstances, 
which may entitle the plaintiff to relief, is not the answer the 
plaintiff is entitled to. Overruled."' 

Jill**' **^' " •^^'"*^ ^' Davis* — ^The bill prayed an account of stones 
taken from the plaintiff's quarry, by the Bristol Dock Com- 
pany, of which the defendaiil Davis was treasurer. Tbe bill 
alleged an agi*eement on the part of the company to keep an 
accoimt of the stones taken, and that such account had been 
I'egularly kept. 
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^he defendant pleaded,^-Tliat neither the company, the dc* 
fendant* nor any agent had ever made an agreemenU tliat an 
account should be kept of the stones taken; and pleaded the 
same in bar» 

It was urged^ that this was a case exchtstrely Tor-a court of 
lawy except upon tlie agreement to keep an account ; and that 
was expr&ssly negatived by the plea. 

Ijord Eldon. — The original opinion of Lord Thurlow \\asj 
that a negative plea ti as bad, and there ought to be an affirma- 
tive plea, stating who was heir. His Lordsliip changed his 
opitiifin afterwards, on the ground, that the defendant, though 
he could prove, that the plaintiff wa^ not heir, might not be 
able to prove who was the heir. 

In this case my opinion is, that the plea is bad ; since it does 
not contmn a negation of the alleged accounts having been kept by 
the company, if tlie accounts had been kept, it would have 
been evidence to a jury of the agreement, and therefore it is 
not sufficient for the defendant to deny .the agreement having 
been entered into/' 

The subject matter of the bill was, the agreement to keep an 
account of tlie stone taken, and an account kr pt in pursuance. 
But for this, the plaintiff must have depended u|)on his legal 
Remedy, proving the quantity taken at a fixed price, or upon a 
qnantum valebant. It is plain, tliat if the plea had denied al- 
so the keeping of the accountSf Lord Eldon would have allowed 
it, and had that been the case, it would have precluded any 
person whatever, not merely the plaintifiy fixim having a right, 
in that court, or in any other Court, or in any other form, to 
the discovery 9 made the subjoct of the bill, that is an account of 
tlie stones; and hence, would have been an absolute plea in bar. 
*' Jrmilage v. fFadsrvorth. — Bill stated that J. Jrmitagc 
died, leaving the plaintiff his heir at law, and intestate ; that i Mad. R«p. 
the defendants, under an alleged will, entered into possession of ^^* 
the estates, i*eceived the rents and profits, and bad ol^tained 
the title deeds ; then stated that such will was never signed, 
or if signed, was obtained by fraud, then charged that all the 
estates having been let by J. Armiiagef on unexpired leases^ 
no action of ejectment could be maintained by the friaintiff 
against the tenants ; and therefoi*e Xi^covXAnoi proceed at law ; 
prayed a discovery, an issue devisavit vel noii, or that plaintiff 
might proceed in ejectment. — Injunction, &c. defendants plead- 
ed, that J. Jhnnitage was seized in fee of all the estates, and 
averred, that none of the said estates were or was let on lease 
by said J. Jrmitage to any person, for any term of years 
unexpired at his deathi all which matters^ ^c. &c, 

sr 
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It was urged, that this was an ejectment bill*— the only 
ground of application to equity being the suggestion of out- 
standing leases, which prevents the proceeding at law, and 
this was expressly negatived. 
8ii\^h#. rjij^g yi^Q Chancelldt'. — The bill would have been unqoes* 

tionably demuiTable, if it had not stated that there were out^ 
standing leases. Upon that averment the plaintiff's equity 
depends. Is then a plea, negativing that averment, good ? 
It is a point of some novelty ."^It is no good objection to the 
plea, that it is a negative plea. 

Lord Thurlow expressed an opinion against a negative plea, 
but afterwards retracted it ; and lately in IRtchins v. Lander, 
the present Lord Chancellor held such a plea to be good» 

The right to stand in a court of equity is here reduced to 
one single point, and that equity is denied. 

The bill would have been demurrable, but for the statement 
of outstanding leases ; and as the plea negatives the existence 
of such leases, it is good : nor does it stand in need of any 
averment by answer.— Plea allowed.'' 

Here also the plea goes to destroy any right of discovery 
whatever, in any person whatever, and is therefore in bar. 
Cooper't Cat- « Hitchins v. Lander. — ^The bill stated, that the defendant 
^'^ ' ' having a claim to an estate, then depending in Chancery, 
made a lease to the plaintiff ; that he had given notice since 
to the tenants not to pay the rent to- plaintiff. It prayed a dis- 
covery of the lease and notice, and that defendant might re- 
deem a mortgage on the premises, made to James UalsCf or pro- 
cure an assignment of it to plaintiff, and account for the rents 
and profits. 
?i^*"l^*^' The defendants pleaded first, the statute against selling 
pretended titles, where the grantor was not in possession, and 
the forfeiture they would be subject to under it. Jind to such 
' part of tJie bill as seeks a decree to compel the defendant to 
redeem the mortgage supposed to have been made to James 
Halse, they plead and aver thereto, that no part of the said 
premises ever was, nor is now, subject to any mortgage there- 
of, made by the defendants to said James Halse. * 

As to this part of the plea, — It was urged it was good^ 
though a negative plea, and on the other side, it was argued, 
that a negative plea was not permitted in this court. 

Lord Eldon, (after consideration) thought the plea was 
good, and allowed the same." 

These cases therefore impair the accuracy of Mr. Bcames 
distinction and admit a class of decisions in vthich a negative 
plea is not a pica in abatement^ but in bar, and in which a plea 
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in bar mxy be a traverse. If they are sufficient to establish 
the position* that wherever there is a single point in the cause, 
on which the prayer of relief knd discovery depends, a plea 
bringing in issue that point is good, whether it is of foreign 
matter introduced by the pica, or a direct negation merely of- 
a fact allied in the billf then a rule is obtained of great mo- 
ment and influence, upon the subject now considered. So far 
as the point consists of the allegation of a certain character, 
by virtue of which the plaintiff sues, it may be brought before 
the court by a mere negation of that character, by plea. 

Before proceeding to consider particularly the various cases, 
in which this rule has been applied, it is proper to state some 
observations on its consequences, which seem important. 

It is laid down that pleading doable is not permitted ; that 
is, two distinct defences cannot be pleaded in one plea. A 
second plea is not [)ermitted. 

Now suppose a case, in which a defendant had two distinct 
probable defences against discovering, by the above rule he can- 
not plead them in one plea. If he plead one and it should be 
found defective and be overruled, he cannot then plead the 
other, and then if he cannot make use of it by answer, he is de* 
prived of availing himself of a valid defence, by halving (per- 
haps from misjudgmcnt only) taken an insufficient one at first. * 

The reasons for not permitting double pleading are the con- whitbread 
venience of having a single issue for the jury to try, and the v. Brock- 
saving expence. If two points miglit be put in issue by a r "p^Jted from 
plea, more might ; and a plea would then become an answer, a note of Sir. 
and the benefits arising from the cause being taken up upon a Iv^sS^'^Md 
single \wint would be lost. Beamea, 153, 

Lord Thurlow in the above case of Whithread v. BrockhursU ^^^^^ *-^ 

aays ** The reason why a defendant is not permitted to plead 

two different pleas in equity, though he is at law, is plain. 
It is because at law, tlie defendant has no opportunity, as he 
has here of answering every different matter, stated in the ^.^^ ^^^^^ 
bill.*' And Lord Redesdalc, after commenting upon the rea- 234/ 
sons against.double pleading, says,—" This reasoning per- 
haps does not in its extent apply with equal force to the case 
of two several barst pleaded as several bars, thougli to the 
same matter; and it may be said, that such pleading is ad- 
mitted at law, and ought therefore equally to be so in equiiy. 
But it should be considered, that a pica is not tho only mode of 
defence in equity, and that therefore there is not the same ne- 
cessity as at law for admitting this kind of pleading.** 

These remarks apply unanswerably, when tlic defence is 
to the relief. But the general rule in discussion mitst product 
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numerous cnses in which « plea rvmild be the only mode qfde* 
fence in equity against discorvery. 

There is one mode, perhaps justified by authorities, which 
would obviate tliis difficulty. By allowing that several pleas 
in bar may be pleaded to a ducovery, if they are all put in at 

the same time. 
iHarg. Jurid. j^i|., Hargrave in his argument in the exchequer, in liTer^ 

cifed*1n ?H»i V, London^ gays,— *♦ It is said in a manuscript of Loi-d 

Cooper'* Eq. Nottingham, that no man shall be permitted to plead two sc- 

fcame's p^if ^eral dilatories at several times, nor several, bars, because he 

in £q. 15. may plead all at once, ^his passage certainly imports that in 

SXau^"^^ the opinion of Lord Nottingham, both several dilatory pleas, 

and several filcas in bar, might be pleaded, so that they were 

pleaded at the same tui^e.** '^ 

SAtk.5i.an4 Mr. Hargrave then cites Jishhurst v. Byres, and adds,— 

S ^ 341.. i« H^pg Hy^ several matters were thrown into one plea ; but 

all conducing to one point, that is, against the plaintiff's right 

of discarotryf the plea was allowed.'' 

** Xhe bill in Jshhurstv. EyreSf was for a disarvery ofas^ 
sets. Defendant pleaded, that his brother, the co-obligor, re- 
ceived none of the money, was only a surety ; that plaintiff 
had accepted a composition without privity of his brother, or 
the defendant.-^That no demand had been made within J 8 
years ; — and that the principal died seized of real and pos- 
sessed of personal estate^ and his representatives ought to be 
made parties." 
Prttfl. R«^. *' AW or several of the matters in bar, may be pleaded to- 
328.' Aad gether." 

Ciuit.^787. ^^^ principal objection to double pleading is, its embar- 
rassing the trial by a multiplicity of issues. This is avoid- 
ed, where, though there are several pleas, each plea is single, 
and of a distinct matter, forming a single issue. It should also 
be observed, that the delay and expense of going through the 
Master's office, before the judgment of the court can be had 
on the defence, is avoided. 

And in a late case the pleading of two distinct matters 

WHS allowed by the court on special application. Per Vice 

Chancellor. 

4Madd.Rep« In this courf, the ordinary practice does not admit a double 

aibaon v. P'^* Where however great inconvenience would be sustain- 

"Whitehead. ed^ as, where long accounts must he set forth, in consequence 

of not being able to plead a double plea, the court would, I 

think, on a special application, give leave to file it. I do not 

remember suck an application to the courts but I s^e njot^objec- 



OF MASTERS IN CHANCERT. 39« 

tion to if. A spectal motion was accordingly made, for iQave 
to plead two distinct mattera stated in the notice :*- 
It vas not opposed^ and the order was made," 



SECOND. 

The second head of discussion is an examination how each 
particular case upon which the rale has borne» stands upon 
authorities ; that it maj be ascertained, whether the case is 
governed by the rule, or forms an exception. 

The Jtrsi exception is that the matter is scandalous. Mitford^B 

This defence is wholly governed by the enquiry as to the ^^^^ * 
materiality and relevancy of the matter. If relevant it is 
not scandalous. The objection on the ground of the immate* 
riality of the matter was before considered. 

Secondly. There is a class of cases usually cited upon this 
subject In which the defence by answer has been overruled, 
which do not seem to de|iend upon the principle that the ob- 
jection cannot be taken by answer, but upon a more general 
princijde, that it cannot be taken at all, in any form. 

Such are cases where the plaintiflT seeks the discovery to 
snhstantiaie or aid the tiUe, upon which his riglit to an account, 
or relief depends. 

As in HaU v. JVbye^,' — Counsel took the distinction and plac- ^ ^- C- C 
ed their case upon it, that though the court would compel an * ^^ ^ 
anrwer as to the title, it would not compel an accaimtp till the 
iiUe was established. Lord Thorlow decided that the answer 
was insuflEicient upon that distinction, (the propriety of the 
alternative of which has been before remarked upon.) The 
reporter's marginal note is,«^Where the account is incidental 
to the plaintiff *s title, defendant must set it forth.'' 

Tayhr v. Milner. The case is fully stated before. The ^^^^^^ 
Master of the Rolls, said, — " This case is different in princi- ii vei. 4f. 
pie from those of a total denial of title, where the defendant has ^'*^^' 
not been compelled to give that discovery which is merely con- 
stqiientiaL But this plaintiff comes for a discovery of facts 
and circumstances relative to the transaction, alleging that if 
fully disclosed, they will lay the fonndation (f an action at 
law.** To this his honor thought he was entitled. 

This it appears is the point decided by the case.-— These 
are cases of answei*9. — Many of pleas have been determined 
on the same doctrine. 
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« B. c. C. JVVwman v. FTottw.— After arguing against a plea of *' not 

^te. heir/' Lord Thurlow says,—" But if in general, a defend- 

ant could protect himself by such a plea, yet in this case i 
would be impossible, whei'e the sole object of the bill IsHuSb^ 
caveriff whether the plaintiflT is not heir. How can he 
" not heir,'* without answering the pedigree by which he 
himself to be such V* 

" So in Janes v. Davis,— The plea was overruled, becaaaeil 

16 Vcsey, did not deny the fact of accounts having been kept, whki 

^2. Lord Eldon said, would have furnished evidence of the promim 

to keep them alleged in the bill, and the establishment of whic& 

would constitute the plaintiff's title.** 

. , " Evans v. JETarrw.— The bill stated a written agreemeol, 

S«amot,^363. stained or destroyed by defendant ; and then alleged certaia 

1814. ' facts as evidence of a written agreement having been made. 

Tlie plea set up the statute of frauds, without answering those 

allegations. 

The Vice Chancellor said,— The question comes to this, 
whether, when the relief rests upon one material fact, as cri- 
dencc of which several collateral facts are charged, it is sofi- 
cicnt to deny the substantive fact, or whether a defendant moflt 
not discover the collateraL facts ? 

Can a defendant protect himself by a negative plea frDm the 
discovery of a variety of circumstances charged, which, if dis- 
covered, would establish the fact in issue ? — Suppose a bill 
alleging that a partnership was made out" by certain doca- 
roents, or admissions, would it be sufficient to plead to such a 
bill ,a mere denial, that the partnership ever existed, stop- 
ping there ? I cannot distinguish this case from Janes ▼. 
Davis, which is a clear decision of the Lord Chancellor, that 
a mere denial of an agreement, without denying the circumstan- 
ces charged as making it out, will not do. — Plea overruled." 
3 John. C. C. <* So in Goodrich v. Pendleton. — ^The bill charged the recen- 
tion of a sum of money by the defendant as a tinistee. It also 
stated certain facts, shewing he was a trustee. Among others, 
that he gave an acquittance for the money, in that character. 
The defendant plead tlie statute of limitations, with a general 
denial, that ho received the money as trustee, by averment In 
the plea, and also by answer, without replying to these facts 
charged. 

Chancellor Kent.— «The defendant cannot be permitted fa 
shelter himself under the statute, by a mere denial of the re- 
ceipt of the money as trustee; while hci leaves all those facts or 
charges uncontradicted, which establish tlie existence of the 
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trtuitj and show that lie did receive the money as such agent or 
trustee." 

It need scarcely be observed^ that the defence of a tendency . 
to crinitnate» or as a purchaser for valuable consideration^ are 
exceptions to this class of cases, as well as to any other. 

A case may be stated to illustrate the distinction taken and 
supported by the above authorities. If a bill stated a pai*tner- 
Bliip» and alleged that documents in the defendant's possession 
would prove it, atid then proceeded ta pray an account, it 
^'ould be impossible, by any denial of the partnership, to avoid 
answering as to those documents and proofs, because the dis- 
covery sought, is to make out the title alleged. But if the 
liill merely alleged a partnership, and the defendant denied . 
it, there the question, whether the denial can be made by an- 
Biver so to bar the discovery of profits, properly arises^ 

2d. Another case in which the rule is clearly settled is.— - 
inriiere the defendant has made a partial discovery on the very 
matter, which ho objects to disclose' fartiier. 

Bolder v. Lord Suntingjield, was cited before for some gen- ^i Vewy, 
eral reasoning of Lord.Eldon. The point decided was this.^- 
The bill stated a i-emittance by the former government of 
Switzerland to the defendants of certain sums of money, to be 
invested in the funds; their investment; reception of divi- 
dends, &c» It also stated the natui*e of the former govern- 
tnent, the revolution it had undergone, and that tlio plaintiffs 
now composed the executive of the government ; that the funds 
\vere national property, and prayed an account, &c. Defendants 
answered, admitting the remittances and investments in the 
funds $ insisting that -there was no such persons "now in the 
government under such titles as those who had placed the mon- 
ey in their hands ; and therefore the plaintiffs had no right to 
the relief prayed, or account of the dividends. The defend- 
ants had applied for leave to demur, which was refused, the 
time having expired. 

On exceptions, counsel said— That the question was, — 
*^ Whether the trustees having admitted, that tlie fund is in 
their fuinds and that tliey have received the dividends^ shall not 
state what dividends.'* And Lord Eldon said, — The defen- 
dants' applied for leave todeiiiur alone, having got into a sit- 
uation in which they could not do that — ^then the anss\er is new 
in thiH — that the defendants not being allowed to demur to the 
discovery, or the i*elief, will discover what they please, and re- 
frain from discovering the res< .—-Putting in an answer that 
-ebjection both to discovery and relief, which ought to have 
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come by demurrer, upon that ground, i-efusing this* I ^mmmm^ 
be said to shake any of the dccisions.*-^Answer held --^^^ 



cient.'* 

Coop«r't Cas- The case o( 3ger v, the Regents Canal Company, may aW 
stasis, ante. ^^ ^rMgti under this bead. 

And in PhUips t. Prevastf Chancellor Kent saysr^" It is 
doubt a good general rule, that the defendant should not 9$tf 
short in his answer. If he consents to detail part of a 
versation, why should he not detail it entirely 3 If the 
dant in this case had given an account of the assets in fuU* 
he ought to have done it in full, because he should have tmksi 
the objection in time if he intended to rest upon it.^ 

I cannot perceive a solid reason for this distinction ; and i] 
must be observed, that Lord Eldon does not recognize it. Ht \ 
decides indejBd, that the partial disclosure upon the matter ii 
enough to compel a full disclosui^ as to it, but is very (ar 
from sanctioning the other branch of the distinction, vi9« thai I 
if the defence had been taken by answer, without giving tli» 
partial discovery* it would have done* The supposition iib \ 
that tbe objection is a full defence to all discovery and all re- 
lief, if it is proved. Why does not this apply with as great 
force, where a defendant has begun to disclose particular mat* 
ters, as wliere he refuses at once. It may be idle and triflii^ 
and may be punished in settling the costs, but it cannot vary 
the principle and rule^ Suppose a charge of a partnetshipi 
and an inquiry as to tbe proceeds of various speculations, aa 
to which it existed, or for a ganeral account of the concern*— 
Jiccmrding to this distinciianf if the defendant should ex}iiicitiy 
deny the partnership, without proceeding to discover as to the 
speculations, bis answer shall be a defence ; but if he were to 
state some facts as to a particular speculation, he must gf» oa 
and state it fully ; that is, a greater portion of onneceasary 
matter must be set forth, because a portion has been already. 
The court might charge him with the costs of the matters nted- 
lessly set out, if his defence was established, but I cannot dis- 
cover why it should not bold, that he may aa well, stop short 
a discovery commenced, as decline giving, any. In each case^ 
the point Is to establish the title, which is to give a claim to 
f a consequential discovery of the whole accounts, or tlie residoe 

of the accounts. 

Sd. The case of a defence consi<iting in a tendency of the 
answer to criminate the paiiy, or subject him to pain, penal- 
iy, or forfeiture is universally admitted to be a defence, wbich 
may be taken by answer as well as in any other mode. 
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I shall only cite two strong cases to this point. 

Williams v. Farringdon. Lord Thurlow said, — Whei« a 3 Br. C. C^ 
bill tended to charge a defendant N\ith a criraej and make him ^es MuJ?t* 
liable to % |)enaUy^ if the crime or penalty is created by the ed in Beames 
stntute or common law, the defendant need not plead or demur L^^l'^i'^to^'*'* 
to it, but upon exceptions to the answer^ might insist be ^m 964, and 
not ]iablet"(to answen) Raithby'i 

•* On tJie usual decree for an account,^ interrogatories Were non* no. ' 
exhibited for the examination of a bond creditor coming in, Paxtoa v. 
whetlier the bond was not given for an illegal consideration, vewy^/^ 
viz. the sale of the command of an Bast India ship. The 
creditor declined to answer, not only directly to the fact, but 
otlier questions, as, what was the consideration, and w by the 
debt had not been proved under a commission of bankniptcy. 
The Master reported the examination insufficient. On ex- 
ceptions Lord Eldon said,— In no stage of the proceedings, 
can a party be comjielled to answer any questions accusing ' 

himself, or any one in a series of questions that has a tenden- 
cy to that effect ; the rule in these cases beings that he is at 
liberty to protect himself against answering^ not only tlie AU 
rect question whether lie did wliat was illegal, but also every 
question fairly appearing to be put with a view of drawing 
from him an answer, containing nothing to affect bim, except 
as it is one link in a chain of proof, that Is to affect him. I 
have looked through all the cases, and I find the distinclioff 
between cases supposed to have a tendency to criminate, and 
questions to which it is supposed answers may be given as 
having no connection with the other questions. Is so very nice^ 
that ,1 can only say that the strong inclination of my mind is 
to protect the party against answering any question not only 
that has a direct tendency to criminate bim, biit that forms 
one step towards it; and that as these interrogatories are 
fhimed, the party cannot be compelled to answel*/' 

A purchaser for valuable consideration without notice may 
defend himself fi*om discovery by answer as well as plea« 

The case of Jerrard v. Saunders, is the leading one on this ^y^iey tqq, 
point. The defendant having set forth distinctly the chain of 464. 
title to himself, as assignee of a mortgage, and denied all the 
circumstances charged as shewing notice, then refused to an* 
swer as to a lease, deed of settlement, and various assignments 
under which the plaintiff claimed, and one of which was charg- 
ed to be in his possession. Defendant was not himself tlie 
purchaser, but the mortgage was given bim by the will of the 
purchaser, and his denial of the circumstances as to notice was 
that he did n»t know or believe, that an abstract tf the advenfe 
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title was sent to the testator, or any one under whom be daiiii* 
ed, and believed the testator paid th^ money without notice of 
the title set up by the piaintiflT* 

Lord Lougiiborough said, — ** He was satisfied the court 
would never extend its jurisdiction to compel a purchaser, who 
has fully denied all the circumstances from which notice may 
be inferred, to go on and make a farther answer as to the 
circumstances that are to blot and rip up his title.^' 

The corroborating cases are, — A case in the exchequer be- 
fore Baron Parrott, cited Br, C. C. 487, the admission af 
Lord Eldon in Bower. Teed, 15 Vcsey, 372, and Jaques r. 
Methodist Chnrehj 1 John. C. C. 74. 

The case of a denial of copartnership stands thus upon the 
authorities. In the first place it is expressly settled, that it 
may be taken by plea. Drew v. JOrew, is a formal decisios 
to this efiTect. 

As to its admissibility by answer J Jacobs v. Oaodman, is the 
case usually relied upon. The other authorities are the toU 
Jowing.— Lord Loughborough .in the Jdarquis of Donnegal v* 
Stewart, said,— -the question upon a partnership has been de- 
cided in the case of Sir James Cockbum v. Sir L. Jhindas^ 
where the defendant denied the partnership.'^ It is plain, he 
mean's, that the defence by answer was admitted. Lord 
Thurlow seems to admit Jaaib v. Gtoodnian, in HaJll v. J^eifes. 
And Chancellor Kent says,— -he takes this to be an exception 
to the general rule. 

On the other side is the decision in Shephard v. Roberts, 
qualified however by the assertion, that Lord Thurlow chang* 
ed his mind, when tlie case came again faefcH^ him ; — ^the de- 
asion of Lord King in Hornby v. PemberUmt and the powerful 
circumstance, that the reasoning of Lord Eldon against the 
admission of this d^ence by answer, is most frequently used 
in caaes of a denial of partnership, and when of course, if he 
had considered it an exception, he would have stated it as such, 
as he does those of penalty, and a purchaser. But farther 
than this, many of his arguments are pointedly against it. 
4 aUd. Rep. And lastly the case of — — v. Harrison, before cited, is an 
express decision, it cannot be taken^by answer. 

The cases of Sowev* Teed, and Somerville v. Mackajf, are 
useful to illustrate the obvious position, that if it appear doubt- 
ful upon the defendant's own answer, whether he is entitled to 
the defence he sets up, he must answer fully. 

** The plaintiff claimed as part owner of a privateer, and 
prayed an account of the produce of prizes. One of the de- 
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fendants answered, stating that nohiilaf sale bad been exe- 
cuted by tbe original owner to the plaintiff, although the pur- 
chase had been agreed upon,^— then admitting, that the ship 
was rogistered in the plaintiff's and defendant's names,— that 
the ship made several captures between the 1 4th January, and 
12th of June, 1805, and afterwards, that on the 12th June 
plaintiff agreed to sell his share of ship and prizes to the de- 
fendant and another, to whom a new registry was made i then 
gave an account of the prizes between January and June, in- 
sisting he was not bound to set forth an account as to the po^ 
riod during which the pUnntig^ was not owner. 

The Master allowed exceptions to tbe answer. — On excep- 
tions to his report. Lord Eldon, after critically commenting 
upon the answer, and Mating the sale of the 12th June to be 
on the face of the answer incomplete, observed,—** I conclude 
that this is not a case in which I can say, there Is one clear 
fact, or such a combination of facts, giving as the result one 
aleat* ground, upon which the whole equity of the bill may be 
disposed of. First, — It is very di^ficfdt to say upon this answer, 
there is a positive affirmation, that there was no bill of sak^ 

Second, — ^It is argumentative. — I deny you were owner in 
January, but lest you should turn out such, I give an account 
up to June, when you ceased to be an owner, if one before ; 
and that allegation under which he limits the discovery is . 
made upon a supposition inconsistent with the statement that 
accompanies it.'* Exceptions overruled. 

Lord Eldon gives this summary of the cs^.— ** The plain- M^^'Jy** *' 
tiff stating a partnership, founded upon certain terms contained 16 v«sej^ 
in a written correspondence, contends, that the meaning of the ^^^ 
parties was, that no. trade should be carried on with Russia 
except on the joint account ; alleging that defendant did, 
concealing the fact, carry on a separate trade f not only with 
Anderson & Co. (a particnlar house in Russia, th\B usual agents 
of defendants) bat contrary to the agreement, witli other per. 
sons ; and insisting upon a right to a moiety of the profits* 
The course taken by the defendant is to insist by answer, 
that acpcording to the true construction of the letters, contain- 
ing the agreement, he had/uM liberty to carry m this separate 
trade. Tliat afterwards he carried it on with the leave of the 
plaintiff, referring to the letters. The defendant says, he will 
state, though the plaintiff is not eittitled to the discovery, 
that he did so trade at a considerable profit, and tliat he kept 
books and accounts, setting them forth by scliedule, yet by the 
same answer refusing to (permit the plaintiff to look at them. 
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As to the conclusion oFfact, it la by no means ckar, that the 
defendant had any right to trade rvith other persanSf but upon 
the letters considered as an agreement, tlie far better opinion is^ 
that h^ had no right to trade separately jvith Anderson S[ €h.^ 
The question arose on a motion that defendant produce tbe 
books^ &c. mentioned in the schedule. And the motion was 
|;ranted. 

The defence (bat theplaintilTis not executor, or adroiQisfni* 
toh cannot be taken by answer. — It clearly can by plea. 
Wianv. ** The plaintiff entitled himself as administratQr, and de* 

Fletcher, fendant plead he was not administrator. It was allowed.^ 
^^e^nim, ^^^ Yemon adds It is a good plea in abatement. 

See also Fonblanque, S. 485. n. c#lind Forrest's B^. 90. 
(n) 1. and Mitf. Tr/ i 88, There is no case allowing it to be 
taken by answer. It must therefore fall within tiie general 
. rule. 

There is another principle of the court influential upon this 
, general question where the defence consists of the want of title 
of the plaintiff; tI^s. that a demurrer will lie wherover. there 
(|re not circumstances stated in the bill, making out a title 
prima fackf but an allegation of title only. 
^Jitf.Tr. m €i Pleas of want of title, generally extend to the discovery, 
as well as the relief. It cannot often be necessary to make 
defence on this ground by way of plea, for if facts are not 
stated in the bill, from which the court will infer a title in the 
plaintiff, though tbe bill contains an assertion that the plaintiff 
fw^deil t'. *^*® * *!*'®' the defendant may demur. Thus, tlie plaintiff stat- 
Tweddeli/* ^ ^^ incumbrance 'on real estate devised .to him, and prayed 
^Chan. that the personalty might be applied to pay it, alleging that 
* it was the debt of the testator. A plea that the testator had 

done ho act to make it his debt was overruled ; because wheth- 
er his debt or not, was matter of inference from the facts stat- 
ed, and a demurjrer was the proper defence. The defendant 
afterwards demurred, and it was allowed.*' 

An executor who denies the foundation of the claim of a 
plaintiff, via. a debt from the estate, cannot do it by answer, 
but must set forth the account. 

There are more express authorities for this position than 
against it, and the general rule must therefore unquestionably 
prevail. 

SSl^n"*. '^BandaU v. JteuL— The court in this case, having held 

that the eadtom of tythes must be proved first before they 
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would hold tbe defendant to answer further* and observing that 
a man upon pretence of being joint tenant, might make anoth- 
er disco ver, what goods or writings he had, which would be 
strangely inconvenient, add, — " But where Uiei*e is no such 
great Inconvenience, as upon a bill against an executor, to dis- 
cover assets upon a bond or debt, there he must amwer, 
though he deny the dtbV* 

Lard BedesdaU adopts this position as law, citing the above "^r. PL t48. 
case. Aad Lord Hardwipke also sanctions it in Gethip v* 
Bale. 

In opposition to this is the case of Phelips and Caneif9 4 VawX) I07i 
stated fully before. 




A inere witness who would protect himself from 
must do it by plea or demurrer. If he answer, he must dis" 
close fully. The leading cases are Cookson v. Ellison, and Carl- ^^^^ 
tvright Vp Hdtelyf in support of this position ; and Mwman v. 
Oodjreyf against it. In Taylor v. MUneVf the Master of tbe 11 V9My,4ft^ 
rolls said,— •^'•-I take it to be settled, that if a person who is 
only a witness submits to answer, he must answer fully.'' 

Mr^ .Cooper states the rule in nearly the same language.-— £q. PI. 316. 
And Mr. Maddocks says,—** if a witness does answer, he ^ ^^* ^^' 
must answer fully.'' 

A distinction has been attempted upon this siAject, first ta- 
ken by counsel in JN'hvman v. Godfrey^ viz. that if a witness 
begins to answer to a particular fact, he must goon, as in Cook- 
$on V. EUmn, where the party answered as to part of tiie con- 
versation to which he was witness, i|nc| refused to answer as to 
tlie rest of it ; but if he answer no more than is necessary to 
establish his situation as witness merely, he need not proceed. 
It is obvious, that the terms in which the rule is expressed, by 
the above quoted authorities, is against this distinction, and 
Cartwright y. Bi9tel%is precisely opposed to it. 

This decision as to a witness will appear very illustrative of 
the strength of the gen 'ral rule, by referring to the marked dis- 
approbation of the court Upon the practice of making a mere wit- 
ness a party. 

In Fenton v. Huglus, Lord Eldon said,— **< It was admitted 7 Veacj, 
tliat It was impossible to file a bill against a i)erson who is a ^^^* 
mere witness, if the object was relief in equity." «* 

Sir Joseph Jekyll said, — ** It was a general rule that no 3 P. Wms. 
one should be made a party against whom if brought to a ^^^'g"'^\',,^ 
hearing, th^ plaintiff can have no decree." cases cited 

There is one admitted exception to this principle that of a j"t°vew *^ 
secretary to a corporation. Jr. 2S|3. 
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Wjrch V. ti rpiiQ secretary of the East India Company was made 

3 p. ^1^ fendant to discover some entries in the boolts : he 
3n. as having no interest, that his answer could not be read 

the company^ and the plaintiff might examine hira as a wit» 
ness^ and it was plain he could have no decree against hn. 
But Lord Talbot overruled the demurrer^ upon tlie ground e( 
the difference between private persons and a company, 
answered under seal^ and however falsely could not be 
ished for perjury. Besides though the answer of the defeat* 
ant cannot be read against the company, yet it may be of oat 
to direct the plaintiff how to draw his interrogatories, towvtb 
obtaining a better discovery/' 
^H^^h^ Lord Eldon reasons strohgly against this decision but ad- 

Qpk^M. ^.^^ ^1^^ j^^ ^^ 1^^ settled as there determined. On the lait 

reason given by Lord Talbot, he observes, — ^^ It is very flin^ 
gular to make a person a defendant, in order to enable yoa to 
deal better and with more success with those whom yoa baw 
a right to put upon the record/' 

It must be noticed, that the answer of a witness is wholly 
useless and superfluous, except from the convenience pomtdl 
out by Lord Talbot ; because the rule is very decisive that tbe 
answer of a defendant cannot be used against his co-defead» 
ant, — and it may from this, and the remarks of Lord £ldoB 
be argued, that the rule as to disclosing fully ought not to be 
pressed in the case of a mere witness, when it only obtaim 
what is useless in the cause. It has however been applied, 
when the court felt the above objection, and pointed out a mode 
to avoid it. 

In CarlwHght v. Buteli/f Lord Thurlow said,-— that though 
they could oblige tlie son (who was merely a witness) to 
answer, yet they could not get a decree ad compuiandum 
against him, and suggested whether the plaintiff would not 
take a decree against the father, with lU^rJ^ to examine the 
son upon interrogatories ; adding that in his answer, they 
would perhaps get it from him in a less efficient manner than 
by interrogatories. The plaintiff agreed to the pi-oposal, and 
the decree was so made. 
c\ cl^kw. " '" Phillips V. Prevost, the chancellor stated, that he had re- 

cently held in the case of Oreen v. Winter^ upon exceptions to 
an answer, that where a defendant had disclaimed all interest 
in the subject matter of the interrogatory, and reduced him- 
self to a mere witness, that he was not bound to answer inter- 
rogatories as to the situation and value of the subject. The 
inquiry would be perfectly useless, for the answer could not 
be read against any other person.'' 
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GAP. XIII, 

Section S. 

REFERENCE OV A SECOND ANSWER FOR IN- 
SUFFICIENCY. 

THE only points upon this reference, distinct from 
those which arise on a first answer, are 1st. That the excep- 
tions (except in the case of an amended bill) should be the 
original exceptions merely,^-«and 2d, a question, on which 
there exists some obscurity, viz. whether a defendant who has 
submitted to exceptions or has not excepted to a report of in- 
sufficiency, can avail himself of the same defence on a second 
answer, which he used or might have used on his first. 
As to tlie first point :— ^ 

Ist. '' I take tiiis to be the practice, that if exceptions 0te ^^ -^^f^ 
taken and the answer is insufficient, the plaintiff not moving Partridge vl 
to amend, and the defendant answers the exceptions, when that ^^^^ 
answer comes in, the plaintiff cannot add to the number of the 575. 
old exceptions ;. but if not satisfied, must contest with the de- 
fendant, whether he lias answered the old exceptions. It is 
usual and even necessary to refer the answer back upon the old 
exceptions.*' 

If the plaintiff amends, he may take new exceptions perti- 
nent to the amendments. 

Lord Eldon said,—" The Master of the rolls has stated to ^*^jJ|J *'• 
me his opinion after great consideration, in which opinion I lu supra.^ 
agree, that, where an original bill has been filed, and excep- 
tions have been taken to the answer, and the plaintiff moves 
to amend, if he goes upon the answer to the original and a- 
mended bill, as insufficient, he must go before the Master upon 
the old exceptions as they apply to the original bill, and upon 
new exceptions as to the new matter introduced by the amend- 
ments.'* 

Where this new matter is of a separate and distinct char- 
acter, no difficulty appears in this practice. Thus on the 
former argument of the case. Lord Eldon said,—*" Where 
I the case is merely the old bill left as it was, unaltered, with 
allegations, introduced by amendment, substantive, indepen- 
dent alleg^ations, the sensible rule is, that the old allegations 
being neither in form nor in substance touched by the new 
matter, a new exception should be taken, not as to the old 
matter, but as to the amendments.'^ 
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But the difflcalty which pressed very much upon the 
in this case, was, where the amendment consisted merely in 
modification of a statement ia tlie original bilU insomuch 
' the first answer, though perhaps sufficient as it then stood^ 
was made insufficient by the modification ; and the answer 
the amendment was not an answer to the whole fact as it stood} 
upon the original statement coupM with the modification. 

Thus the Master of the Rolls said, — ** 8upi)osing a case ia 
which the ialroduction of circumstances by amendment ma; 
tary the quality and colour of the facts in the original biUi. 
so that it may be impossible to separate and distinguish theni» 
and to say a fact has received a sufficient answer by the first 
answer, or by the second answer, and it remains therefore ia 
its new state unanswered. 

How can it be brought before the Master but by si new ex- 
ception ? As amendment it might be answered by the second 
• answer ; bnt as to a fact taken from the original bilU uii 
celled with the other circumstances introduced by the amend- 
ment, it might not be answered.'^ 

It was upon the argument drawn front this difficulty^ tlot . 
the counsel for the plaintiff chiefly relied in support of tht 
course he had pursued. The defendant submitted to excep- 
tions, and the plaintiff amended his bill, and obtained the usa* 
al order, that defehdant should answei* the amendments wai 
exceptions together. Mlien the further answer came in^ the 
plaintiff again excepted ; taking a new set of exceptions, ex- 
tending to the original MU^ a^ well as the amendments. 

The Master refusing to proceed upon the new exceptions, 
the point was brought before the Lord Chancellor on motion. 
'*' ^ After twice hearing the matter argued, and calling in the 
assistance of the Master of the Rolls, Lord Eildon, after stating as 
above quoted, the opinion of the Master ofthe rolls and his own, 
that the plaintiffafter amendment, must go before the Master, up- 
on the old exceptions as to the original bill, and upon new ex- 
ceptions as to the new matter of the amendments, adds, ** that 
the utmost he can have is, the Master's judgment upon the 
answer to the amendments with refeience to sufh parts of tlie 
original hill as apply to them. If the original words apply 
^ to the amendments* the Master Considering, whether the an- 

swer is sufficient as to the amendments, must take into bis con- 
sideration every tiling in the amended bill that gives a con- 
struction to the amendments." 

I do not distinctly see that this rule meets all the difficul- 
ties. It provides fully, that the exceptions on the amend- 
ments shall be answered. If they are combined with the ori- 
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giiial bill, the two may be vicwoil tugetlicr, to see that the 
amendment is fully answered. Thus in the case of notice stated 
by Mr. Bell, the amendments go to prove notice in defendant, 
the new exceptions are to be limite:! to that fact, tliongh if that 
fact will receive any illustration or support from the state* 
ments in the' original bill, the Master may consider both— but 
the case does not establish the converse of the proposition, viz. 
that in considering tiie old exceptions upon the original bill^ 
every thing in the amendments aflecting the statements thei*e 
containexl may be considered. 

I submit tire following view of the point. 

An amended bill is held a continuation of tlie original bill, ^h^aL'*^' 
and tliey two reckoned as one : they both make up but one re- bills. 
cord. A second answer is part of the first answer, as much ^'? Hard-. 
a3 if it bad been engrossed in the same parchment, and a part Hiidyaidv. 
of tlie same record. If it- repeat the first answer it may be 9*?'*^^^ ^ 
referred for impertinence. — It should only refer to it. 

Now suppose an answer reported insufficient, then amend- 
ments of the bill, and the usual order to answer both. 

Suppose these amendments vary the case, as it stood upon 
the old bill, in such a manner, that exceptions which were 
tlien sufficiently answered, 01* need not to have been answer- 
ed, now should be answered, or answered fai ther. 

If in such a case, the bill is treated precisely, as if it wei^ 
an original bill never amended, and the two answers precisely 
as one answer, whero^ does the difficulty exist ? The Master 
disregards every question as to the sufficiency of the first an- 
swer, upon the given point, as that point stood upon the old ' 
bill or the sufficiency of the second answer as to the amend- 
ment merely. Unembarrassed by this, he looks to the fact as 
DOW charged, upon a bill taken «is an original bill, and to the 
reply given in either answer, or in both combined, taken as 
one answer. It is true that where there are sjiecial interrog- 
atories, they may be defective, unless also amended, but the 
general one would perhaps help tliem. 

To apply this view to the cases stated by tlie court or coun- 
set as illustrating the embarrassment, Mr. Bell said, — '^ Sup- 
pose an answer setting forth various deeds and writings ; a 
general exception that the defendant has not set forth all the 
deeds and writings relating to the matter in question, and an 
amended bill stating other writings paKicularly. The answer 
might be full to the original, and not to the amended bill.'* 

Now in such a case, if the bill is treated as a whole indivi- 
sible Uill^ it is manifest that the answer is not full/ that the 
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exception is bi*oad enough^ and in his second answer^ be lAust 
lief out the other deeds. 

^' Suppose/' he also says, ^' after exceptions allowed, the 
(lilt h amended by introducing new facts ^hich satisfy the 
Master and Conrt, that tlie party cannot insist upon notice, 
(Quere want 6f ) by way of defence. If that should come on 
upon the original mattery a denial of notice might answer those 
exceptions ; but if those exceptions were to bo argued upon 
the matter introduced by the dmcndm^nts, they would hold.'' 
I take the case put to be, that of a purchaser for valuable 
"^ consideration denying notice. Now the reason, . that the ex- 

ceptions supposed would be disallowed on the first bill, Is, that 
the denial of notice rendered the matter of them immaterial hy 
, giving a defence, but this reason is struck away by the amend- 

ments, and they are made material. Had tlie matter of the 
amendment been in the old bill, the exceptions would have 
been goodi^ Consider that matter then as in a fresh bill, fresh- 
ly to be answered, and tliey equally OMist hold. A similar re- 
^ mark will apply to the case stated by Lord Eldon. 

** If the plaintiff's merits depended upon the point, whether 
---v a fact had taken place within ten years, and ten exceptions 

* were held immaterial as that did nut appear | an allegation 

that the fact has been done within ten years might be intro- 
duced in the amended bill, &c." 

The counsel suppose one other case. — ''In the case of a 
parol agreement denied, and another agreement introduced by 
amendment admitted, which would give the plaintiff a right to 
\. inquire into the particulars charged by the original bill, this 

consequence would follow ; that the defendant might put in an 
answer admitting that agreement, but not any of the facts con- 
nected with it." Lord £rdo.n says,* — ^^ I was struck with the 
case of a bill for specific x>erformance of an agreement amend- 
ed." 

Now if I am correct in the principle laid down, it is plain; 
that the agreement stated in the amended bill, and admitted in^ 
the second answer, is the only agreement the Master is to look 
to ; and by this he is to test the exceptions.- If the admission 
entail the necessity of answering the further charges of the 
Bill, it appenik to me to be the technical,. as well as the clear- 
^t rule, to consider it as an admission of an agreement orig- 
inally stated in the bill, and admitted by the first answer. 

It onghl ^tb Be noticed that Lord Manners appears to have 
fhouglkt of this point in the following passage, and to have 
provided for it. 
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^^ According to the decision of lAndsay v. LyiuA, (2* Sch. ^^^^ ^* 
& Liefroj, 1.) the plaintiff in this case is obliged to abandon ^.*^. 
the agreement stated in the original bill, and adopt that ad- Ball v. 
mitted in the answer, by filing an amended bill, and praying ^^^^^^' 
to have the benefit of it ; and he then may refer to the allega- 
tions in the original bill, without repeating them, and obtain 
all the benefit of the evidence there stated, as applicable to the 
agreement first stated, by a charge of their being equally ap- 
plicable to the agreement stated, is the amended bill." 

ir what is said above is correct, this charge would be 
unnecessary. The allegations of the bill would be equally 
applicable to the agreement made by the amendment, as if it 
iiad l>een so stated at first. 

By this course, the rule which Lord Eldon seems anxious 
to hold sacred, is preserved. No new exception is taken upon 
the matter of the old bill. All that is contended for is, that 
the old exceptions are to be applied to the facts as they stand 
varied or affected by the amendments. 
. The following case appears strongly to support the view I 
have taken of the point. 

If the plaintiff after answer, amend his bill without ex- 
cepting, the defendant need not Answer interrogatories in the 
amended bill, which were contained in the original bill. Bat 
if the case made by the amendments is a new case, the plaintiff 
may call for an answer to the same interrogatories. Both 
these positions are warranted by the following case. 

'' The bill charged an agreement, in substance (as far as Manareddo 
concerns the present point) this,— That the defendants should 3 n^a.^**'**' 
procure woollen goods for the plaintiffs, and charge only the R^p. 66. 
price they paid to the manufacturers. It then alleged, that the ^^^^' 
defendants charged more than they paid, and interrogated as to 
the names of the manufacturers, and the price of the goods pur- 
chased from them ; and prayed an account, offering to pay 
what was due, and for an injunction of a suit at law. 

The defendants denied the terms as stated, said the sales to 
the plaintiffs were made in the usual course of business, and in- 
sisted that the plaintiffs had no right to call u|K)n them for the 
names of the manufacturers, or the price at which the defend- 
ants purchased. Admitted they sold to the plaintiffs for a 
greater price,— for a fair profit. 

No exceptions were taken to this answer. 
* The plaintiffs then amended their bill, striking out the agi*ee- 
ment as stated, and the interrogatories applicable to it, setting 
forth an agi*eement to purchase goods of the clefendants, and 
that they charged them as goods of a superior quality, and a^ 
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a high pricef though they were of an inferior qutlifyi-^tbat flie 
plaintifTs could not defend themselves at law without the evi- 
dence of the manufacturers, and interrogated as they did ia 
the original bill» whether the goods had not been purchased of 
soma and what pei'sons, and at what prices ? 

The second answer answered the amended bill* excqit as 
to such facts as were before stated in the original bilU and to 
which they had before put in an answer, and to which ttrnj 
referred* 

On exceptions, the Master allowed the s^ond exception 
and otiiers, which depended upon it. It ran thus,*^'* for tfaaft 
the defendants have not set forth froin what other persons 
such manufactured goods had been purchased by the said de- 
^^^ fendants." The Vice ^Chancellor said,—" The plalntiflr 
amends his bill, which is a clear acknowledgment of the suf- 
ficiency of the answer to the original bill. Many of the in* 
terrogatories in the amended bill are the same as in the origi- 
nal bill ; and in general, a defendant is not bound to answer 
interrogatories in an amended bill, which are the same as 
were used in the original bill, to which an answer was pot 
(a) So h^ld in, and. admitted to be 8o6Scient.(a) 

^jsi^hm''^^ But if the plaintiif in his amended bill states a new cas^ he 
Vico Chan, may call upon the defendant to answer interrogatories contain^ 
sa'^'L 181S ^^ '" ^^^ original bill, because though the answer to the ori- 
note of repor- S'"^' ^'" "P^'^ ^'^^ ^^^ ^'^^"^ Stated might have then been con- 
*<v« sidered as siiflkient, yet it may not be sufficient, with a view- 

to the new case made by the amended bill. If the sale was 
at an exorbiiant price, it is material to know who tlio manu- 
facturers were, and at what prices they sold. The inquiry is 
auxiliary to the main point on which the plaintiff places his 
case." He said the point was new, but he should bold the 
defendant bound to answer the interrogatories, though repeti- 
tions of those lathe old bill. 

In the case of Smith v. Humphreyf the following point was 
ruled by the Master, and submitted to. 

The interrogatory of which tbo exception is a copy, is an 
amendment. 

The statement upon which it is warranted is part of the 
original bill, and there was a former special interrogatory 
touching the subject matter, but by no means so extended or 
particular. 

11 VoMy, '^ '" ^ ^^^^ ^^y^^ ^P^^ exceptions to a second answer after 

675, amendments to the bill, the complainant can only go upon the 

ll^!^^' ^^^ exceptions as to the matters of the original bill, and op- 
en new exceptions as to tbo matter of the amendments. 
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Nov this is a new exception, and pertinent to an original 
^tatementy not an amended one. And the question is, whether 
you may not amend by extending and pointing a defective in- 
terrogatory, leaving the cliarge untouched, and compel an 
answer to it ? and I think* it may he done. The ground of 
the above role must be this. — That the defendant has a right to 
consider his answer to the original bill as admitted to be smIB- 
cient, excepting in those points, as to wliich exceptions have 
been finally allowed by the court. He has a right to conclude^ 
that the complainant requires no other answer as to the mat- 
ters of the original bill. But this reason and conclusion is ^ 
wholly negatived, when a fresh and distinct question is put by 
the complainant* 

The next point which arises on a reference of a second an- 
swer for insufficiency is, how far a defendant, who has sub- 
mitted to answer, or on a first report of insufficiency, has not 
taken exceptions, can Insist by hi^ second answer upon the 
fliame objection to some of the exceptions, he took upon ins first 
answer, or upon any new objection. Mr. Newland says, — ^^^* '^ 
''If the exceptions are submitted to, or the answer is reported * • 

insufficient, and the defendant does not except to the report, he 
must answer fully the exceptions^ on the points reported insuf- 
ficient.** 

The Practical Register also states :--*'' That the defendant 
not excepting to a report of an insufficient answer, must an- 
swer fully to the exceptions.*' The book cites to this position 
Crispe v. JSTerciU, 1 Chan. Cases^ 60, and adds, — But sec 
d Vesey, Sen. 492. 

The case of Crispe v. JVVvtU, is fully stated before. — There Pag^. 
the exceptions went beyond the bill ; but because the defendant 
did not except to the first report of the insufficiency of' his an* 
swer, he was held bound to answer all the exceptions fulfy. 

The case quoted from fi Vesey, in the Practical Register 9 Vcmj, 
is that of FituA^ v. Finch. That was a bill by a younger ^*"- ^^^ 
brother and his eldest son for tlie execution of a trust by set- 
tling estates in certain branches of a family. It prayed that 
H. the elder brother might discover whether he was married, 
or had issue male, who would be entitled before the plaintifl. 
H* insisted by answer that he was not obliged to make the 
discovery. The Master reported the answer insufficient. A 
second answer insisted upon the same, and that it would sub- 
ject him to ecclesiastical |ienalties. This also was reported 
insufficient. 

Lord Hardwicke said, — ''The first question was, whether 
the defendant by submitting to answer, withqut excepting ti> 
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the first report of insufficiency has precluded himself from inaM- 
ing on the same matter now by his second answer ? I cannot 
say that he is absolutely precluded by the forms of the court 
from doing it. I have known it often determined, that where 
an answer is first reiwrted insufficient, the defendant sabmitted 
to answer. Uponexccption to that second answer, the like re- 
port is made. Where there are several exceptions, the court 
has always said, that as the matter has not undergone the jodg- 
ment of thecourt, they shall be suffered to go into it. If it was 
a single exception, i)erhaps it would be another matter.** 

I shall endeavor to shew that Crispe v. JVmff, and Finek 
V. Finch, are not at variance by placing the former on a dif- 
ferent principle. 

Where exceptions go beyond the bill, if the defendant an- 
swer further, or his first answer is reported insufficient, and 
he does not except to the report, it is a submission to answer 
that extraneous matter. 

It is then equivalent to a submission to answer charges re- 
ally in the bill, which produces, except in a Pew cases, tbe ne- 
cessity of answering fully. , It must be noted, that he docs not 
submit to answer the matter of the exceptions by his first an- 
swer, for that matter is not introduced till after that answer. 
It appears precisely like the case of a defendant beginning to 
answer interrogatories for which there is no correspondept 
charge. His submission has deprived him of his defence 
against answering them fully. Exceptions are special inter- 
i*ogatories. ' 

If Crispe v. JWtnU, is a decision upon this principle, it docs 
not touch the position, that a defendant who has such a defence 
as may^be made by answer against answering some of several 
exceptions, whether he does or does not take that defence in his 
first answer, is not precluded from taking or re-insisting upon 
the same defence in his second, although he may not have 
excepted to a report of the insufficiency of his first answer. 

It is ftiis position which it appears to me Ftncft v. FinA, 
very strongly supports. In that case the defence was consider- 
ed, and, as to part of the discovery, admitted by Lord Hard- 
wicke. 

It remains to inquire if there is any thing to impeach the 
authority of that case. 

Mr. Maddocks, after citi ng the substance of the passage f n» 

fe^rin.2?4? Lord Hardwicke»s opinion in Finch x. Finch, adds,— "This 

position it seems is not now tenable, for formerly it was usual 

when one exception to an answer was allowed, the Master re- 
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ported it insafficient^ without considering the remaining excep- 
tions» but it is now determined the Master's judgment must be 
given on each exception.'' 

Lord Hardwicke's reason for bis position is, that the mat- 
ter has not undergone the judgment of the court. 

Mr. Maddocks says,>— It is now ontenabie, because the 
Master now passes judgment upon every exeepiion, which be« 
fore he did not 

Then Mr. M. must take the judgment of the Master to be 
the judgment of the courts which in a sense it is^ until over-' 
ruled. 

But Lord Hardwickc could not have meant by the terms 
judgment of the court, that of the Master, and tlierefore^ that 
where there are several exceptions, the matter of defence may 
not have received his judgment ; because the practice on a 
Jirst answer was in his time the same as now. The Master 
gave his opinion on every exception whether allowed or not. 
It was when a second answer was refen*edf that he reported it 
insuiBcienty if only one exception was pointed out and allowed. 
This is shown by the case cited by Mr. Maddocks. 
** The plaintiff took sa'cxceptions to the affswer, whiclfwas Rowe v. 
reported insufficient in 2£. A second answer was put in, ^ y^^^ & 
upon which the Master reported generally, that the answer Beaines, 
was insufficient. The defendant took exceptions to the report, ^^ ^^\Y ' 
as erroneous in reporting the answer Insufficient in the Qi*st 
exception, second exception, &c. and so as to all, except two, 
as to which he put in a further answer. 

Lord Cliancellor.-<-The form of the reference is, to look 
into the answer, and see whether it is sufficient or not in the 
points excepted to. Then the defendant is told by the report, 
whether it is insufficient in all or any, and which of those 
points; but if there are twenty exceptions to the second an- 
swer, the Master's attention is called only to one ; the second 
reference being only whether the answer is sufficient. The • 
practice is uniform that the Master looks only at the one point* 
ed out, and if as to that, it is found insufficieht, it is all can- 
dor and courtesy afterwards. — Exceptions overruled." 

It is this practice u}M)n the second answer, that Bowe v. See ante, 
Oudgeon, when subsequently brought before the Lord Chancel- l^^dd. 
lor, and ^gar v. Qurney, corrected. Rep. 389. ^ 

The CompUat Clerk in Court contains the form of a report on printed 1726. 
Sijlrst answer, which runs, — ^' I find that the defendant's an- 
swer is insufficient in several points, particularly in, &c.'' 

I conceive therefore Lord Hardwicke means the judgment 
of the court in its general sense^ on a hearing before the chan- 
cellor ; and then hfo rule is explicit and decisive. 
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1 Harrison, |t appears to me that Mr. Harrison has stated tlie mk 
Tit. Answers. ^^^ ^^^.^ subject correctly.—" If the Master reports the an- 
swer insufficient in one single exception, the defendant most 
except to die report^ or submit according to the report. If 
he doth not except, but suboMts to answer over, lie must take 
care to put in a full answer, for having once submitted to an- 
swer over, he has allowed the judgment of the Master to be 
good against him ; and in this case lie shall not insist bj lug 
second answer that he ougiit not to answer the excejitioiis ; 
nor shall he in case of a single exception afterwards exccft 
to the report, and bring it on for the judgment of the court, 
whether he ought to answer over or not ; for this he might 
and ought to have done at first, and then he would have had 
tlie opinion of the court whether his first answer had been good 
or not, which upon his second answer he can never have, be- 
cause he has concluded himself by submitting to answer ac- 
cording to the report. 

But it is conceived this rule does not hold good in all cases; 
for where the Master reports the answer insufficient in three or 
four exceptions, it may be that one or more exceptions are fa- 
tal to the party, and so it would appear if tiie party excepted 
to the report ; and therefore in these cases the party may sub- 
mit to answer over as to such of the exceptions which be be> 
lieves to be against liim ; but as to the others, if he is advised 
that his first answer is full in those jjoints, or if they are of 
mctk a nature as- ought not to be answered^ or altogether im- 
material, the defendant in these cases may, notwithstanding be 
has put in a further answer to the report, afterwards except 
thereunto, and have the opinion of the court thereon; and it 
was never held that he was in that case concluded by the re- 
port, or bound to answer according to the report'' 



CAP. XIII. 

Section 4. 

REFERENCE OF AN ANSWER FOR IMPERTI- 

NENCE AND SCANDAL. 

SSSum, 587. WHEN an answer is referred for impertinence or for 

that and scandal, the order runs,—** That it be referred to 
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one, &c. to look into the plaintiflr^s bill, and the defendant's 
answer, and certify whether the same be impei'tinent and 
scandalous or nat." 

^ By the settled Eiiglisli practice, this order is obtained on mo- -^©wlwid, 79. 
tion of course and the allegation of counsel that there is imper- 
tinent matter in the answer, merely. No exceptions are tak- 
en. The impertinent passages are pointed out on the refer- 
ence. 

In the case of JFoods v. MorrelU however the Chancellor i Johns. C. 
said, — ** The English practice is, not to make formal and spe- ^* "^^'' 
cial exceptions in writing in the first instance, to an answer 
for scandal or impertinence, but on motion, tlie answer is i^- 
fiirred to a Master, atid if he certifies against the exception, the 
plaintiff may except in writing to the report, and specify the 
particular parts which are scandalous or impertinent'. I -find 
however tliat a dilferent practice prevails kere in this court ; 
and instead of a loose an<l general suggestion, the party does 
in the first instance what he may eventually be obliged to do 
under the English practice." 

Exceptions had been fileil In that case for impertinence as 
well as insufficiency. But I do not conceive tliat this course 
has been prescribed by our court as the only proper practice, 
though allowed in the particular case. 

" Motion to refer a bill for scandal and impertinence. Ob- '^ ^^7' ^ 

May 1822 

jectcd that it was not of course, and that written exceptions j. WeUa 
should be filed. Motion granted." '^ft- Wemer 

" An order was made for the same reference on motion of , *^J ' . 

m i. n. Jane 

course merely, In the case of Muxxy v. IIurd»** 6, i822. 

I do not perceive any ground for a distinction between the 
ease of a bill and answer in tliis respect ; and the English 
practice appears to me preferable. If indeed the court look- 
ed at all into the truth of the allegation of impertinence before 
making the order, the matter ought to be clearly specified for 
its convenience ; but that is not the case. Before the Mas- . 
ter, the alleged impertinence may be distinctly pointed out» ^^' ^* ^• 
and if he find it such, he must specify it. in his report. If he 
find it pertinent, the party must specify it in his exceptions. 
At least the proceedings are not so loaded as by^ the other 
practice. 

Besides if formal exceptions are taken, the party must be 
allowed some time to determine whether he will submit to 
have tlie matter stricken out or not, and by analogy, this per- 
haps must be eight days. So far greater delay, and greater 
expense will be incurred. 

40 
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Another iwitit of diflTerence between our own and English 
practice is more clearly settled. By the latter, if the plain- 
tiff means to refer for impertinence he must do so and obtain 
hia report, before he refers for insufficiency. 
Per Lord El- a There must be a judgment upon the reference for imper- 
sSs'wad nou tincnce, before there can be a judgment upon the reference for 
(O y insufficiency, the court not knowing what the answer is^ un- 

til the question of impertinence is disjYosed of.'* 
•^<«* In Woods V. MorrtUf the exceptions both for insufficiency 

and impertinence wei'e referreil together, and the chancellor 
observed, he found it to be the practice that the objections for 
both go at once to the Master, and are disposed of together ; 
that he did hot perceive any strong objection to this mode of 
practice ; and tliat it might save time^ by admitting but one 
reference instead of two. 
1 Swanit. An order has lately been made in England directing the re- 

Rep. 128. ference for insufficiency to be made to the same Master as 
that for impertinence. 

The course of proceeding bcfoi*e the Master is the same as 
upon a reference for insufficiency. The underw riting may be 
-— *' To proceed upon the impertinence in the defendant's an- 
awer.^ — ^^ The plaintiflT states the nature of the hill, and points 
out the portions elf the answer alleged to be impertinent. The 
defendant then defends their pertinency. 

The Master may adjourn the hearing, if he wishes further 
argument. 
See ante In- No draft of the report issues; of course objections are not 
anaweM?^ ^ brought in, but exceptions are taken witliout them. 
4 Br. c. C. The Master must specify the impertinent matter in his re- 
^^- port. 

For the form of the report. See Appendix, No, 7%. — a re- 
port on a bill. ^ 

By the English practice no order is entered to confirm the 

report. In this respect our pi*actice differs i notice of the re- 

poK being flied, and the order entered, must be given as in 

other cases. 

Hind, 256. If the report is that there is impertinent matter, an order is 

^7^^' next entered, directing the master to expunge it. This should 

be with us after confirmation. 
MuBcottv. This motion may be made immediately upon filing the re- 

Haihead, 4 port, and is of course, without notice. It is part of the order 

tbat the party pay the costs when taxed. 
Newiand, ' ^^^ order being served upon the Master, he issues his suro- 
37 — 80. mens, and the clerk in court with whom the answer is filed^ 
upon notice^ or a summons and service of a copy of the order, 
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will attend with the office copy of the answer. The Master 
then expunges the matter by striking his pen througli it^ and 
settling his initials against the part expunged. 

In England the party may take exceptions to the report of ^Tf? ^' 
impertinence at any time before the matter is actually expung- 2 p. wmi. 
ed, but not afterwards. As our course is to confirm, he must j^^* 
except within the running of the order. Howe, 

I take the rule to be, that if the Master reports the an- ^ MeriyaU, 
swer to he pet'Hnent ov not scandalous, the exceptions must 
specify what facts are considered impertinent or scandalous ; 
but if he reports that there is impertin^t, or scandalous mat- 
ter, a general exception that he should have certified it pertinent 
or not scandalous will do. 
The cases are titese :— 

** If the plaintiff i*efers the answer for scandal and imperii* Craven r. 
nence, and tlie Master finds the answer neither scandalous nor \y^^^ |s$^ 
impertinent, the plaintiff, on exceptions to the Master's report, 
must. in his exceptions shew wherein, in what line or page, 
and iiow far, the answer is scandalous or impertinent, in order 
that such part of the answer may be expunged by the Master, 
and it is not sufficient in the exceptions to say generally, that 
the answer is scandalous and impertinent.^' 

*' Lord Hardwicke allowed a general exception to a report ^^^^^'^ 
that the answer was pertinent, without specifying the particn- 2 Atk. I8I. 
lars in which it was impertinent ; asking, how the plaintiff 
could have the benefit of his exceptions in a case of an answer 
impertinent from the 20th to the 100 sheet, unless by such a 
general exception.'' 

^* A schedule of 3000 folios was referred for impertinence, *J ''^^^/i* 
and the whole reported impertinent. An order to expunge ivaie,' 355, 
being served, it was moved to discharge it, and to file excep-^- ^ ^^^* 
ttons ; and it was stated to be the practice that the exceptuin 
to the report should set forth all the particulars wherein it is 
alleged that the answer reported impertinent was not so. 
That the time would not be sufficient to do this until the ex- 
punging took place. Craven v. Wright, was cited. 

Lord Chancellor. — That case lays it down that where the 
matter is reported not scandalous or impertinent, the plaintiff 
must in his exceptions specify the particulars in which he al- 
leges the re|)ort to be erroneous ; but it says nothing of the 
converse of that proposition. As in the present instance, the 
ends of justice would be defeated if the exceptiona wei*e requir- 
ed to contain the whole matter of the schedule which has been 
reported im|)ertinent ; let^the defendant be at liberty to file 
a general exception," 
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4V6te7, 217. In Msager v. JohmoTi, the Master reported the answer im- 
pertinent from fol. 'i94 to fol. 1313. 

There appears to me a very sufficient reason for the dis- 
tinrtion I have taken, viz« that when the report is that the an- 
swer is pertinenU exceptions must specify the alleged ioipcrti- 
nence ; hut if the report is that there is impertinent matter, 
a general exception will do ; and that reason is, — that in the 
former case the report must particularize with sufiicient dis- 
tinctness the impertinent matter, and the court then has it 
plainly beXore it u|ion a formal record. Why is it not then suf- 
ficient to say in an exception that the matter ]*eported imper- 
tinent is not so ? There can be no convenience, much less ne- 
cessity, in saying that that part of the answer reported imper- 
tinent, viz. (recapitulating the specification in the report) is 
pertinent and so througliout. But in the other case, where 
the Master reports that the answer is pertinent, his report 
is general, and therefore the exceptions must specify the mat- 
ter. The alleged impertinence would not otherwise appear 
upon any record, and would be orally pointed out to the courts 
which would he inconvenient. 

It frequently will occur that the impertinent matter is so 
combined with what is pertinent that the Master cannot pro- 
perly separate them, or if he> attempted it would leave the 
bill mutilated, and unintelligible^ 

In such a case it is the rule to report the whole matter inn- 
pertinentji and to leave the party afterwards to new model the 
pertinent matter. 

*^ The bill required the defendant to set forth a true 
and full account of the quantities of ore dug fi*om certain 
mines, distinguishing from which they were rcs^iectively 
raised, the full value thereof, and how such value was com- 
pleted, the time and amount of the sales, &c. and the costs 
and expenses of working and carrying on the business of the 
mines, and the profits ; and how he made out such profits, &c« 

The defendant had answered and set out the accounts in 
four schedules ; one of which i*elating to the costs and expen- 
ses of working the mines incurred by the defendant, extended 
to 3 577 folios, setting forth all the particular items of every 
tradesman's blU. The plaintiff alleged that the defendant wa^ 
calbd upon to set out the total amount of each bill only. 

The Master had reported the whole schedule impertinent. 

Lord Chancellor said, — With regard to the Masters having 

ireported, the whole impertinent^ I conceive the reason to be, 

that where whs^t is pertinent is miEed with what is considered 

as impertinent, in such a manner as it is obvious must be the 

case with an answer of this description^ it is impossible for. 
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Rowe, 

I Merival^, 

355. 

Se^ also 

I36j 136. 



Page 136. 



OF MASTERS. IN CHANCERY. 8 1 r 

the Master to unilerinke to separate tlie one from the other. 
He afterwards said, )ie was satisfied the Master was' right in 
i-eporttng the whole impertinenty sup^iosing him to bo right 
in saying any part is impertinent.'' 

it is provtdo() hy an order that bills, answers, replications, Orden by 
and rejoinders be not stuffed with repetitions of deeds or writ- ^f^ Coven. 
ings in hsec verba, but the effect and substance of so much of Keeper^ with 
thein only as is pertinent, and material to be set down, and a'swtance of 
that m brief and effectual terms, that long and needless tra- ceesar 'mm- 
verses of points not traversible nor material, causeless recitals, *erof roUs. 
tautologies, and multiplication of words, and all other imperti- ^^„ 59. 
nencies, occasioning needless perplexity be avoided, and tlic an- Adopted \iy 
tient brevity and succinctness in bills and other pleadings re- ^^ ^^^^' 
Stored.^' Ibid. 165. 

** Impertinence is where a pleading is stuffed with long re- " pp^^^ice?^' 
citals, or long unnecessary digressions, or where a deed is Harr. 4?. 
stated which is not prayed to be set foiih/* nt'd^ u' 

** If an answer goes out of the bill to state some matter not Cooper^s Eq. 
material to the defendant's case, it will be deemed imperti- Jj®^^' ?'^* 

-- * Mitford's 

n«llt.'* ' Troa. Tit. 

** Lord St. John and Lady St. John had lived apart on Answer. 
articles of separation. A reconciliation took place, upon g^i john, 
which an instrument was executed by them, with tru$tees, pro- i> Vesey, 
viding that she might, with the assent of the trustees, after- 
wards separate from her husband, and take her children with 
her ; and upon such separation, reviving the pro\*isJons of the 
former articles. Tite bill was filed, after a second separation, 
by Lord St. Jolm, to have these several instruments delivered 
up ; and inquired as to the existence of disputes^ and tlie cause 
of the separation. 

The aii^wer stated sevei'al circumstances of conduct previ-^ 
OU3 to the first separation, as well as afHer the reconciliation, 
as to which it was referred for impertinence and scandal. I'he 
Master reported in favoiu* of the answer. 

On exceptions, — Lord Eldon concludes a powerful at*gu- 
ment against a court of equity .specifically executing articles^ 
of separation, with these remarks. 

If the bill had duly brought these instruments before the 
court, and claimed upon the grounds of law, equity or policy, 
that these articles should be cancelled, and the answer had in- 
sisted upon the validity of the instruments, and contended that 
by contract the iiusband had no riglit to relief, tliat would 
have been a sufficient answer. It is to be lamented, that all 
this conduct is lirought upon tlie record ; but the bill is so fram- 
i?d in the interrogating part, that the iliffei-cnces between tliC 
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parties^ the reasons of the separatioD, and for insisting «pon i^l 
and holding these instruments as evidence of the title of ths 
defendant to insist upon it, are all subjects of inquiry. TfasI 
suit therefore involves the consideration, not only, v 
the deed is void, but, whether tliis court is to do nothing with] 
reference to the conduct of the parties. 

The questions and the nature of the suit, being such, it » ia- 
possible to say those parts of the answer which are contendei 
to be irrelevant and scandalous, are so. The matter is Dot in^eJe- 
vant, as it may have an influence upon the suit, attending Is 
the nature of it. 

rtnhool^t ». Exception to report overruled." 

FanaTant, << xhe single question is, whether these charges referred for 

teir!^! scandal and impertinence may be relevant to the merits ; and 
the majus or minium of the relevancy is not material ; which 
turns on this, whether the plaintiff has any ground for this amt 

JUnf er «.' or not.'* 

4^^^^ ftvf. ** '^^ defendant having rendered a bill of costs for j8I 000. 
to the executors of J. and M. Alsager, and afterwaids anoth- 
er bill purporting to be more correct for the same business for 
^ iSl400, and instituted an action to recover the amount, a ver- 
dict was entered by consent, subject to the award of the pro- 
thonotary, who reported the sum of JS1175 due to the plaintiflt 
The bill was filed by the residuary legatees against John- 
son, and the executors charging collusion, impeaching John- 
son's demand, and praying a discovery, and injunction to pre- 
vent payment. The bill contained a charge that Johnson bad 
formed a design to get back part of a sum of money, which 
he owed to the estate and had paid the executors, and founded 
upon this, contained interrogatories, whether to effect svch 
design, he did not deliver the two bills of costs mentioned, 
for business pretended to have been done by him. — Whether 
such business was really done, and at what times in particular.—- 
Whether any and what sum was justly due to him from the testa- 
tor ; upon any and what account in particular, and if they pretend 
any to be due, that they may set forth how they make out the 
same, with all the particulars relating thereto.— Whether the 
defendant Johnson had not in his bills of costs charged twice 
for the same thing, and when.— And whether the item s con- 
tained in the bill of costs last delivered, or some of them, were 
not similar to the items or some of them contained in the first 
bin.— Whether some of the charges in the last bill, were not 
greater than the corresponding charges in the first bill ? Tlie 
defendant Johnson by his answer, to account for the variation 
between the bills stated, that the first was made in baste hi 
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e xpcclalion of iinincdiale payment ; llie last iivas made by ad- 
vice of his town agent, and charges omitted were inserted, and 
Amounts of some items of the first increased ; and the said de- 
fendant In a schedule set out bow he computed and made out 
the sum of jSLl 75 due to him. 

The schedule was made out in the following manner :-— 

Bill of costs last 
. made out, and for 

recovery of whidli 

the action was 

brought. 



Attending Mrs. 
Alsager, &c. £0. 
IS. 4. 



For this item (A- 
]y 6s. 8d. was 
charged in the 
ftrst bill. 



Difference, £0. 6, 8* 



On a i^eference to see whether the answer was impertinent, 
the Master certified, that he was of opinion, it was impeiiinent 
from folio I94 to folio 1313 inclusive. 

On exceptions,— -It was contended that the language of tlie 
bill called for this schedule. Neither the production of the 
first nor second bill could have answered : a manifest purpose 
appears to call for a comparative detail. It was answered, 
that the defendant might have said he had no demand, but for 
the sum awarded i the particulars of which consist of the ar^ 
tides in the bill settled by the protbonotary, from which he 
took certain items, and the claim is for the remainder. * 

Lord Chancellor 8aid,*^The schedule did not convey the 
information u|ion the question asked by the bill, if taken in the 
latitude to requii*e estry particular item of the account to be 
set out. All that can be ])ossibly learnt from this schedule is, 
that he delivered one bill for one sum, then another for ano- 
ther sum. He has very unnecessarily mentioned wherein the 
articles contained In the former bill were increased, wherein 
diminished, and wliei*e they were added to. A reference to 
the bills delivered in the custody of the executora would have 
fully snswered all that interrogatory. The scojie of the bill 
is to ask him to set out the heads of the one claim and the 
other, and how the sum of £\X75y comes to be the balance. 
He might have said the prothonotary struck off so much, and 
therefore that sum is the balance. The general statement of 
the answer conveys just as much information as this schedule. 
The Master is perfectly right«-— *The defendant must pay 
the costs of the exception.'' 
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Norway v. << The bill set up a title to certain mines in Cornwall poi' 

fMcrirale scssed by the (lefendaiit, prayed an account of tlie profits ; af 
347. and 135. the quantities of ore raised, the value tliereof, prices it suU 
for, &c* and of the costs of working the mines,) &c* &c. 

The bill charged that the profits of working were gml^ 
and so would appear if tlie defendant would set out the qoaa- 
titles raised, &c. and also, the costs and expenses of irorfctaf 
and carrying on the business of the said mines* and the dmr 
profits made thereby, and liow he makes out and computes sad 

prafitSm 

Tlie defendant set out the account of tlie costs and ex- 
penses in a schedule, of 3431 folios, wherein was set forck, 
as it appeared, all the yrticular items of every tradesmaji's 
bill. The plaintiffs alleged be was called upon to set out (he 
total amount of eacli bill only. 

This schedule was referred for imptrtinence, and the Mas- 
ter reported it impertinent. 

On exceptions to the report :— > 

Lord EldoD said, — The difficulty which struck mc most 
forcibly in the course of this argument was this — whether a 
plaintiff who pertinaciously insists upon a full disclosure, cai 
i*easonably be allowed to object to the disclosure made in con- 
sequence of his so insisting ^ but whatever weight may k 
allowed to this difficulty in ordinary cases, I cannot conceiit 
that there is any thing to justify a defendant in setting out 
all the items of a tradesman's bill, unless they are specificalij 
called for as such. The bill seeks an account of expensscs, 
not the mere amount of them, and an answer to that billy 
stating the amount only, however much in detail, ^ould be 
(a) Alsagerv. no compliance with the requisition, a) But the court, will not 
JohDsoD, permit such a schedule as this, a mere transcript of trades- 
^"P"*- men's bills. 

• I have therefore no hesitation in agreeing with the Master 
who reported the answer impertinent. 

In the case of an executor called upon ^o account for his 
disbursements, it is surely not necessary, that he shoald set 
out every separate item ; and although in one sense it may be 
said, that such an f'xhibition of particulars would be |)ertinent| 
yet it would not be the less nugatory and oppressive. 

The counsel in this case, speaking of the inquiry of the 
bill say, — It demands only the costs and exi)enses of working; 
and carrying on the business of the mines, and the clear pro- 
fit made thereby, and how he computes such profits. Nov 
the term — ^^ costs and ex|)enses," is clearly understood to 
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mean* not all the items of an account* bat the general resuli^ 
of sUch items. 

Speaking of Alsager v. JohnsoUf thej say, — ^The schedute 
in that case, while it contained a great deal of unnecessary 
matter, omitted to convey any information upon that which 
was principally sought by the bill.'' 

It was urged in Mnoay v. RowCf that parts of the sched- 
ule were not impertinent, and onglit to have been separated. 

Lord Eldon said, — Be had examined it, and conversed with 
the Master on the subject of his report ; and was satisfied the 
Master was right in reporting the whole to be impertinent^ 
supposing hi m to be right in saying any pgrt was impertinent. 
The whole is so mixed together as to be incapable of being 
separated by him. 

And counsel observed in Alsager v. Johnson, — JFken an an^ 
swer is grossly impertinent in a part which cannot be separated 
from the rest, the Master states the whole to be impertinent. 
If Instead of stating the substance of a deed, it states the wbold 
flood, the Master must re|)ort the whole answer impertinent." 

*• The bill was filed for an account, and contained the fol*- f*^?*^ *V» 

Jacko, I Ms- 
lowing interrogatory ;^^WIiether any and what sum of money riTale^Sfi^* 

was due from the house of Ji» to the house of B. and how they ^^' 

-make out the samef ^c. ^c. 

The defendant in his answer, set forth a lung schedule coti^ 
taining an account of all dealings and transactions. This an- < 
swer was referred for impertinence, and the Master reported 
it impertinent. On exception Lord Chancellor held the an- 
swer clearly impertinent ; saying the defendant ought merely 
to have answered, that such a sum of money was due^ and that 
is was due upon the balance of an account.'* 

*♦ Mrs. Peck filed her bill claiming as widow of J. Peck Peck*.p«ck, 
deceased^icr dower against J. Peck the eldest son. The ti- ^^•'•y^ ^^• 
tie of the answer was, — The several answer of J. Peck to the 
hill of complaint of Anna BaineSf alias Qreen^ assuming to her- 
self the name of Anna Peckf as pretended wife of John Peck de*- 
ceased.** This answer was referred and i-eported impertinent 
and scandalous ; and the Lord Chancellor held it so* observ- 
ing, thera was no i*eason to fear that the title of the answer 
could prejudice the defendant as an admission of the plaintiff's citing t Ver- 
right, or work any conclusion in this court." ao«H i^. 

''The plaintiff filed his bill to be relieved upon a state Smith v. Rey- 
bond, upon whiich an action was brought, stating that no con-^ ^^*69.*^****" 
sideration was given for it, and that >it waft agreed it should in^. 
not be put in suit ; to prove which facts, he charged that no 
demand had boen made since 1763 till th« action, and that 

41. . 
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the defendant subsequently borrowed iSSOO of him on bond, 
which being some how lost, the plaintiff e^ibited his bill in 
this courty and had a decree for payment. Defendant in his 
answer said,-^that he did not know or believe that the ^aio- 
tiff lost the bond, but belie?es that he fraudulently destrojed 
or concealed it. The answer was referred for scandal ; — ^tbp 
Master reported it scandalous ; and the defendant took the 
general exception, that it was not scandalous, because perti* 
nent. 

Lord Chancellor.*— This bill is to be relieved against a 
stslte bond, and as an inducement to prove it satisfied, the 
plaintiff mentions tlie subsequent bond, proceedings, and de- 
cree in this court ; in which cause the defendant never insist- 
ed on being paid the money due by this bond ho has now put 
in suit, and tlierefore it is to be presumed satisfied. All this 
is material to the cause ; but the plaintiff in his manner of set- 
ting out this transaction, takes notice, that the bond being 
some way got out of his custody, obliged him to sue in this 
court. — And the defendant in his answer says» — he believes 
the plaintiff did not lose it, &c. He denies what is not ma- 
terial, and what the plaintiff did not require him to answer. 
If he had alleged that he had lost it, and questioned him to it, 
then his answer would not have been scandalous, though im- 
material, because the plaintiff led him into it ; — but now he is 
imiiertinent by going out of the way purely to reflect upon ttie. 
plaintiff.** tlv^ . 



Woods 0. Chancellor Kent.^atfMt sums up the general rule on this 

3<^C, C ^bj^ct. — ** As to impertinent matter the answer must not go 
106. out of the bill to state that which is not material or relevant 

to the case made out by the bill. Facts not material to the 
decision are impertinent, and if reproachful, scandalous. — 
And perhaps the best test by which to ascertain whether the 
matter be impertinent Is to try whether the subject of the al- 
legation could be put in issue, and would be matter prv^r to 
be given in evidence between the parties. If indeed the 
plaintiff will put impertinent questions, he must take the an- 
swer to them, though it be impertinent; but it will depend up- 
on the reason of the thing, and the nature of tlie case, how 
far a general inquiry will warrant an answer leading to de- 
tail. The court will always feel disposed to give the answer 
a liberal consideration on this point of matter irrelevant ; 
and to consider whether it can have any real and proper in- 
fluence upon the suit, having regard to the nature of it, as 
made by the bill.'' 
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*' The plaiotiff and his wife, (she being testamentary guatdi- Ip*^^** 
an of her children by a former husband) filed their bill against i Bail &^e« 
the trustees of the estate of the children for a maintenance for ^tty, 59. 
them. The answer stated, that the plaintiOT Corbett was not 
a proper person to have the management of the minors, being 
a man of small fortune, increasing family, and also a sectary* 
The answer on reference was reported scandalous and im- 
pertinent. On exceptions to the report. Lord Manners said, 
—I do not think the plaintiffs are lK>und either to r^ly to 
these charges in the defendant's answer, or to go into evidence 
to disprove them ; and therefore they ought not to remain on 
the records of the court. The answer is impertinent.'' 

It is before stated, that although the plaintiff prays deeds to 
be set out hsec verba, yet it Is sufficient if the answer offer to 
let the plaintiff have copies, or sets out a part, and the court 
^ill order their productioii. I presume 4iowever, if upon such 
a requisition, the defendant did set the deeds out '^erbatim^ it 
would not be impertinent. 



GAP. XIV. 

Sectioh 1« 

REFERENCE OF A BILL FQR IMPERTINENCE. 

THE recital of deeds, &c. in hsec verba in ^ bil^ is Mte. 
impertinent, according to Lord Coventry's orders. 

The same general rule as to the materiality of the matter^ 
prevails here as in case of an answer* 

An amended bill repeatiag all the allegations an^ charj^Si 
of the original bill is impertinent. 

** Thb bill set forth an agreement for a lease with various wiiUt ». 



charges respecting it. Tlie^i^HMr was then amended, adopt- ^^jf"!' 
ing the agreement in the answer, and restating all tlie acts of Beauj, &39' 
part performance as referrable to this agi*eement. It set out 
, the same correspondence, and other statements precisely as in^ 
the original bill. It was referred and reported prolix, and 
impertinent in repeating what had been stated in the original 

hili. 

Lord Manners said„ — He might have referred to the atle- 
' gations in the original bill without repeating them, and obtain- 
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ed all the benefit of the evidence there stated as applicable to 
the agreement first stated, by a charge of their being equally 
applicable to the agreement stated in the attended bill, report 
confirmed •" 

For the form of a repprt of impertinence in i| liill. See Aj»- 
pendix^ I^o. 79« 



REFERENCE OF OTHER PROCEEDINGS. 



Enkuie «• 
Ganhoref 
18 Vaiey. 
U4. 



Fricev: 
8haw, 
S Cozens 
casev. 184. 
t789» 



PkilifMi Vf 
Huilmam, 
3Atk.39l» 



^' ANT proceeding in the court may be referred for 
scandal and impertinence." 

'' A motion was made to refer for scandal and Impertineiico 
a state of facts laid before the Master. * 

Lord Chancellor. — I am perfectly satisfied that there can 
be no one proceeding before thsK^ourt* which if made the yehi- 
clo'of scandal and impertinence, this court will not examine, 
with a view to reform if. A state of facts carried in before the 
Master is in truth carried in before the court, of which the Mas* 
ter^s office is part. It contains all the points suppose^ to be put 
jn issue, to be proved before the Master ; and are persons under 
that colour to be libelled without the least reference to the 
subject of the suit ? Order made." 

*' It was moved on the part of the plaintiff", tliat the dis* 
charge carried in before the Master by the defendant might be 
referred for impertinence. Mr. Mansfield objected that there 
was ho instance of such an order. But the Lord Chancellor 
said, he should consider this as much a motion of course as a 
reference of a bill or an answer, and made the order ^'^ 

'' Affidavit referred for impertinence/' 
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CAP. XIV. 

Section S. 

REFERENCE OF INTERROGATORIES, &C. FOR 

IMPERTINENCE, &c. 

AFTER depositions are published, if the party find 5»°1» ^' 

• A» • J 1 . ^» •• . . • Fowler JLzc. 

ny impertinence or scandal in the interi*ogatories, or that tbej prac. 2. i5i. 
re leadings a motion is .made of course for a reference to the ^\ 
faster to examine and report, whetlier any and which of the 
(iterrogatories or parts of the interrogatories arc impertinent 
nd scandalous, or loading. 

There is no such thing in the English practice as a refer* 
ince or interrogatories before the depositions are taken, be- 
ause the interrogatories are Aot seen by the adverse party un- 
it publication.-^They are not served. This is clearly proven 
ly the statement in Hind's Practice 394, and the other books 
»f practice, and also by tlie case of Parkhurst t. Lowieup 
lereafter noticed. 

I have known two instances of a reference of this kind in Taintorr. 
wr CQtirt to ascertain tlic impertinence, scandal, or other im- J^^^'f'^^n**' 
propriety of interrogatories, though I presume it is rare. 1822. 

In the case of Parkhurst v. Lowieiif a motion for such a J^f^^f^ *'* 
reference was made, it being practicable under certain partic- i823. 
ular circun»stances. ' ^ Swansion, 

The case is very important. 

*' A witness had demurred to interrogatories exhibited to { *J*"^*'®^ 
bim on the ground that they referred to transactions in which 3 Madd. 191« 
he was employed as attorney and solicitor. 

The practice was settled that the demurrer was to be set 
down for argument, as demun*ers to a bill. The demurrer 
was then argued ; and all the learning upon the subject of the 
right of an attorney to i^use answering was adduced. 

The Lord Chancellor thought the demurrer bad ; and an or- s Swanstoni 
der was entered declaring that the reasons stated by the wit- ^^' 
ness in his demurrer, as the ground thereof, wei*e not sufficient 
to sustain it, and therefore it was over-ruled ; and the cons- 
mission issued having been returned, a new commission^was to 
issue for the examination of the witness, but this witliout preju- 
dice to the witness objecting or deipurring in writing to the 
interrogatories or any of them exhibiteil for his examination, or 
to any part or parts thereof as he may be advised, upon such 
grounds as he shall state ifi such objections or demurrer. 
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A motion ivas then made on behalf of the witness to 
tend the minutes of the order by adding that the plal 
not to exhibit any jiew interrogatories without leave of fB 
courts and for a reference to a Master to settle the old i 
rogatories by striding out, or altering, so much as 
the witness to set forth any information he had receiTed ftai 
persons, who, or whose representatives are not parties to ii 
cause, or any other irrelevant matter. 

The counsel stated, that in the common case the interrog^ 
tories are not seen by the adverse party till after publication 
and then the interrogatories and depositions are snppresstd te 
gether, but where they are seen, as in this instance, i 
application should be made. — ^They had been copied by a 
clerk not towards the cause. That a considerable part of 
interrogatories lead to the introduction of matter whicb 
not be evidence. 

On the other side it was insisted, that there was not a 
interrogatory of whicli it might he truly said, that the 
. could by no possibility be evidence ; that the relevance of 1h 
interrogatories could not be ascertained till they were comph 
ed with the depositions. 

Lord Eldon observed, — ^It would be a vast thing for fte 
court, in an order of reference to the Master to direct binli 
consider as irrelevant, questions relating to information fron 
any person, who, or whose i*epresentative is not a party, wm 
constat that other witnesses may not prove ihit the peran 
fi*om whom the information was given was in such a situatioi^ 
that his information would be evidence. 

It was also material to consider whether the interrogatom 
are addressed to this witness only or to others. Of inter 
I'ogatories addressed to a variety of witnesses, there is a rtrj 
great difficulty in saying what part is impertinent with n- 
gard to one witness without knowing the effect of other ptrb 
to be exhibited to other witnesses. How can the Master 
know, that the answers of the other witnesses, that are to k 
examined may not make the answer of this witness extrall^ 
ly material ? It is one thing to say, that if the court sees 
interrogatories, the answers to which cannot by possibility be 
evidence, let other witnesses state what they will, it will not 
permit them to be addressed to the witness ; and another 
thing to say, that other interrogatories shall not be addressed, 
which may be very material, regard being had to the eflect d 
the depositions of other witnesses, on the testimony of thii 
particular witness. - Interrogatories, no answer to which can 
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be received in a ceart of justice, I tliink that I ought to strug- 
gle to strike out. 

AgaiD be observed, that he could not take upon himself to p&se Wi* 
aaj, that no information received from any person, except a 
party, or the representative of a party, * could be evidence. 
Though not evidence by itself, it might become evidence by the 
testimony of another person ; and information may become 
evidence by reason of the cliaracter of the individual from 
whom it was received, though neither a party nor the repre- 
sentative of a party. How again can I say what will be rele- 
vant, unless the question is one, to which the answer can by 
no possibility be relevant, neither directly, nor in connection 
with other evidence ? I cannot direct the Master to settle 
these interrogatories upon the principle that no information 
given by persons other than persons, who, or whose repre- 
sentatives, are parties, could be evidence ; nor in our course 
of proceeding, is it possible for the Master to say, ab antCf 
what will be relevant or irrelevant matter. 

« 

This case may show at least the extreme caution with wliich 
a Master should treat interrogatories alleged to be imper- 
tinent. 

Lord Eldon admits, that if it is very clear, that the inter- 
rogatories can by no possibility be proper, they ought to be 
stricken out. The subject has never been discussed before 
our court. I doubt if it would prescribe that no such refer- 
ence should in any case be granted, but it would certainly be 
very scrupulous of rejecting interrogatories. 

By the English practice, on a reference of interrogatories 
and depositions after publication, tlie course is this :-^ 

The order to refer being left with the Master, and his sum- Hind's Pmc. 
mons issued, the Master hears the arguments on both sides, ^* 

and generally takes some time to consider thereof, unless the 
matter appear very glaring on one side or the other ; and in 
that case he delivers his opinion in the presence of the parties 
attending him, and afterwards certifies his opinion to the court, 
tliat such part or the whole of such an interrogatory is lead- 
ing, &c. 

The Master should adjourn to a Anj when he supposes he will 
be prepared, in case he does not decide at once. And if this 
is omitted, he should issue another summons underwritten as 
the former ; that the parties may have the opportunity of un- 
derstanding and discussing his opinion. 

No draft of the report issues. When he has prepared it, ' 
he delivers it to the successful party, who with us enters an 
order to confirm it, and gives notice ; and the adverse party 
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may then file his exceptions. — See the form of a report Apfo. 

dixy No. 79. 
kTi^^p' After the Master has reported as to the impertineBoe^ fa. 

163. and' ^^^ ^^^ report is confirmed, an order is obtained to 



2 caaes, the depositions taken under tlie improper interrogatory. Ii 
Hind. Pr. general this order may be sufficiently precise, as where Ik 
^' Mrhole interrogatory is bad, the whole answer roust be sop- 

pressed. But if only part is improper, the portion of the 
deposition taken under it should alone be stricken oat* 

In such a case, the following course was taken in the Ex- 
chequer.— 
I9aish V. ** Mr. Bunbury moved for the defendants that it might k 

ml.^***' ^^' referred to the deputy remembrancer, to examine and repati, 
2 Fowler, . whether or not any, and which, of the interrogatoHes exhibit- 
1^4. ed by xhe plaintiff are leading ; and if leading, io what pa^ 

ticulars. Upon moving to confirm the report, the followiog 
words were reported, and held to be leading. ** In order to 
bring him home to England by force or in chains." It was thei 
referred to the deputy remembrancer to examine and r^rori 
whether any and what part of the depositions had been taka 
thereon, and to report the same. By a subsequent order, the 
depositions taken upon this leading interrogatory were report- 
ed and suppressed.'^ 
^d's Prac. When the order to suppress is entered, a copy is served ap- 
on the adverse clerk in.coui*t, and then if at the hearing, aa 
attempt is made to read the depositions, it will be frustrated 
by production of the order. 

If the course is pursued of referring the interrogatories be- 
fore publication, there must be some variation from the prac- 
tice as above stated. Such interrogatories as are improper 
ought not of course to be administered. 

There can be no better or more precise mode adopted, than 
that upon a reference of a pleading for impertinence. 

After the report is filed and confirmed, an order of course 
should be entered for the Master to expunge the imperti- 
nence, &c. 

Under this, a notice and a copy of the oi«dcr should be sen-- 
ed upon the examiner, that, he may attend at the time appointed 
by the Master, with the copy of the interrogatories filed witlt 
him, as is done upon the clerk in court who has custody of a 
pleading. The Master will then strike out the olyectionahle 
matter. It should be made part of the order to expunge, that 
the party pay the costs, when taxed. 
4 Hr. c. C. This in the case of a pleading is always done. 
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" The plaintiff referml the dcrendaht's answer fop impcrti- Tyrreii v. 
iience; and the Master having reported it not Impertinent, the fSurivale 
defendant moved, us of cour^, foV a reference to tax the costs, 132. ' 
and that the plaintiff might pay them when taxed. 

Mr. Agar allowed that though costs were constantly given 
to the plaintiff on a report of impertinence, he had not found 
an instance in which the converse had been established. % 

The Lord Chancellor made the order ; observing, that oth- 
erwise, it would bo most unjust.** 

Having detailed the practice upon this proceeding ; I shall 
state somo of the rules of equity which tlie Master may be cal- 
led upon to apply. 

One question is whether in cross interrogatories, questions 
may be put to a witness, tending to shew a bias on his mind 
from his connection with the party, or any other source of an 
undue influence upon his testimony, which may form a proper Pbn^,37. 
subject of comment upon his credibility. 

I take it for granted that such questions can be asked of a 
witness at law. It cannot be that the witness can protect 
himself under the rule allowing him to refuse answering FhUips, ffg. 
questions tending to declare his infamy, and degrade his char- 
acter. 

It is perfectly well settled, that an examination to credit in 
its proper sense, that is, whether the witness is to be believed 
oil oath, &c. must be made after publication, and interrogato- 
ries to that point upon the examination in chief, were in one 
case expunged as impertinent. 

^' The defendant examined his witnesses in chief to the MuIb*. Milft, 
character and credit of the plaintiff's witnesses. ioe^***^' 

A motion was made fin* the Master fo look into the inter- 
rogatories and depositions, and to certify whether any of them 
were leading, scandalous or impertinent, or sought to impeach 
the credibility of the plaintiff's witnesses. 

In support of the motion it was insisted, that the only way 
in which an examination can be had to character and credit is, 
by leave of the court, upon a special application and notice, 
otherwise it is impertinent* 

Lord Chancellor said, — The only question was in what 
manner this could be done, .whether in tlie original examination, 
or whether before publication the examination as to credit must 
be left to a special application to the court afterwards. That 
It appeared better this should be done on special application, 
stating that such witnesses have been examined ; that the par- 
ty can invade their testimony ; and pi*aytng liberty to do so. 

4d 
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Then the other comes prepared^ and the court will Judge whe- 
ther it is necessary or not. 

He afterwards stated he had found the piacticc settled, that 
the examination to credit could only be upon special applicaftm 
to the court, and notice to the party." 

In Hinders Ch»y. Practice, is the form of an article to im- 
peach the credit of a witness, one particular of which is, that 
the witness since his examination had confessed he was ta re- 
ceive a considerable gratuity, if the plaintiff recovered. 

These cases it is clear, are instances of the examination of 
other witnesses to discredit the testimony of a former witness. 
And the facts to be inquired to, may either be wholly unoon- 
nected with the testimony before taken (as the instance of the dec- 
laration of the witness he was to iwcive a gratuity) or they may 
arise from what the witness has stated on his examination in cbieC 

Cited ®^ **® ^^^^^ ^^^^ *9 ***^ ^"^® ^^ Chiners v. Box, where the 

12 vJsey, witness had deposed she lived with the defendant as his milk 
^*' maid in 1775. It was offered to be proved, and allowed, that 

she did not live with him, in thjt or any other capacity till 
1786. That she had confessed this, and was induced so to 
depose, by another witness, and under promise of reward. So 
in the case of JImbrosis and Frawcia, after examination con- 
cluded, articles were exhibited, charging that one of the wit- 
nesses described in the depositions as Miry WhUe, Widow, was 
the wife of the defendant, and known to be such at the examia- 
atiQn, suggesting that if she was not his wife, she lived with him, 
and an improper intimacy subsisted between them. The order 
was that the plaintiff should be at liberty to examine to that 
fact, and also to the competence and credit of the witness. 
3 Johns. C. To prevent this examination going -to material matters in 
, C. 366. issue, the court requires a special apidication for an examina- 

tion to particular facts, and then determines whether they are 
***^' * proper to be examined to, or not. 

The case o£FurceU v. JMb MimarOf was mach litigated in 
all its stages, both as to practice, and merits. 

From the report, 8 Yeaey, 324. and tlie statement of it in 
Carlos^ v. Brook, 1 Vesey , 4 9* it appears, that the cross inter- 
rogatories exliibited by the plaintiff for the examination of the 
defendant's witnesses, interrogated whether the witness had not 
been a woollen draper, and insolvent ; that he was cross exam- 
. ined at great length, particularly as to his insolvency. He went 
intoilie history of his whole life, and as to his insolvency, &c« 
It was not at all put in issue whether he had been insolvent, 
or had com]x>unded with his creditors ; and he had answei^ 
such cros9 interrogatories in the negative. 
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Under these circamstances, the plaintiff moved for liberty to 
exhibit articles to the witness' credit ; interrogating whetli- 
er he had not been a woollen draper and insolvent* 

Lord Eldon allowed the examination to those facts, and 
then laid down the rule, that the examination should be gener- 
ally to the credibility of the witness upon his oath, or to a 
matter not material to the merits, to which he has deposed. 
The following cases shew the rule at law. 

'* A witness for the defendant was asked in ci-oss examina- Uarrif v. 
tion, whether he had not attempted to dissuade a witness ex- ?j£^^^ ^3. 
amined for the plaintiff, from attending the trial. He swore 
positively that he had not. 

Dauncey then proposed to call back the other to contradiet 
liim. 

Lawrence, J. — ^That cannot be done. You' must take his 
answer. Had the matter been in issue, I would have allowed 
you to call witnesses to contradict what the last witness had 
sworn, but it is entirely collateral and you must take the an- 
swer. I will jiermit questions to be put to a witness, as to any 
improper conduct of which he may have been guilty, for tho 
purpose of trying his credit ; but when these questions are ir- 
^ relevant to the issue on the record, you cannot call other wit- 
nesses to contradict the answers he gives. No witness can be 
prepared to support bis character as to particular facts, and 
such collateral inquiries would lead to endless confusion. 

Lawrence, J., laid down the same rule several times dur- 
ing the circuit, and »t seems particularly illustrated by the 
following case. One Yewin was indicted for stealing wheat ; 
the principal witness against him was a boy by the name of 
Thomas, his apprentice. 

Lawrence J. allowed the prisoner's counsel to ask Thomas 
in cross examination, 'whether he had not been charged with 
robbing his master ; and whether he had not afterwards said 
he would be revenged of him, and would soon fix him in Mon- 
mouth gaol. He denied both. The prisoner's counsel then 
proposed to prove that lie had been charged with robbing his 
Master, and had spoken the words imputed to him. 

Lawrance J. ruled that his answer must be taken as to the 
former, but that as the tcords were material to the guilt or in- 
nocence of the prisoner, evidence might be adduced, that they 
were spoken by the witness. 

** Ona qui tamacHonj the witness swore to usury in a cowr 7 East, K>8. 
tract made hotween tho defendant and luinself for a loan of |j'^"vnfot'. 
money. 
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On tlie cross examination it was proposed to ask Jiiili what 
contract he had made with a Mr. S. and some other peraoiis 
^from whom he had also taken up money on the same day, and 
on other days. The object was to draw a confessioB fram 
the witness, that ho bad taken up these sums of mon^ to eai- 
ploy as he chose, and share the profits, and then to infeft thai 
bis contract with the defendant was the same* Or if he de* 
nied that such was the nature of bis dealings with thciVf 
to call the parties to contradict hioi. 

Lord EUenborougli refused to allow tlie question to be pvt. 

On a motion for a new trial, the court were all decidedly of 
opinion, that it was not competent to counsel on cross eacaaaia- 
ation to question the witness concerning a (act wholly irrele- 
vant to the matter in issue if answered aflbmatively, for the 
purpose of discrediting him if he answered in the negatire by 
callii^ other witnesses to disprove what he si^id. That wliat- 
ever contract the witness might have made with other p^-sons 
could not be evidence of the contract witli the defendant^- an* 
less be had said they were the same, which he bad not They 
observed that the rule bad been laid down again and again, 
that upon cross examination to try the credit of a witness^ 
paly general questions could be *put, and ha could not be ask- 
ed as to any collateral independent fact, merely with a view 
to contradict him afterwards by calling any other witness. 
The danger of such a practice would be obvious ; besides th^ 
inconvenience of trying as many collateral issues, as one of 
the parties chose to introduce, and which the other party rould 
not be prepared to meet.^ 

From these authorities it appears, that tliere are two classes 
QJT csises.— The first of questions tending directly, and in them- 
selves to Impeach the credibility of the witness, if answei'od 
affirmatively. And the second, of questions not in themselves 
affecting his credibility, but put with a view of contradicting 
him by other testimony, if he answers in a certain way, and 
these being questions irrelevant to the issue. 

Now as to the first class, at law the rule appears to be, that 
questions of every kind going to impeach a witness, whelbec 
to show utter infamy of character, or an undue prejudice and 
bias, may be put to the witness, .and the objection to answer 
them miist come from him. Then the court is to determine, 
whether the objection is of such a character as exempts him 
fkx>m answering or not. 

A court of law also holds, as to such questions as the wit- 
ness must i^njswer^ being immaterial to the issue, and only to 



€iF MASTERS IN CHANCERT, ^ 9dS 

discredit him that his answer must be taken, and no oflier wit- 
ness can he called to contradict him. 

And as to the second class of cases :— ^ 

The court will not allow the question to be put, seeing that 
it is wholly irrelevant to the merits, and only put with a view 
to contradict, if a particular answer is gireo. 

That in a court of Eq^ty, cross interrogatories may be 
ftled, addressed to a >¥itness, going to impeach his credibility, 
upon the examination in chief, lippears from this. 

1st* It is some argument, that what you may cross exam- 
ine to at 'law, you may in equity ; no rule or principle being 
shown to the contrary. 

fid. No solitary precedent can be found, and no case or dic- 
tum^ can be produced, showing an article to credit after pub- 
li cation, addressed to the witness himself. 

Sd. That there is a clear and certain right to test the credi- 
bility of ttie witness in one mode or the other ; and if the lat- 
ter does not appear to have beeii used, the former must be 
sanctioned, by analogy to the law. 

4 th. That it is settled tliatthooe questions which tend to ^*^' 
criminate a witness, or subject him to a forfeiture, &c. may 
be put to him on a cross examination, and the olyjection to an- 
swer must come from him. And this is very strung to sliew, 
that questions shewing an Inferior degree of impropriety^ 
which he must answer, may be put to him in the same manner. 
Therefore they cannot be condemned prospectively. 

And as to the second class of cases, viz. questions, the an- 
xswers to which will not in themselves affect the witness' cre- 
dit, but inquire to collateral and immaterial facts, witli a view 
to contradict him, if his answer is one way, it is not clear 
that such questions are iiertinent or proper. 

The rule of law decidedly rejects them. ^ 

The case of PureeU v. Ms Mimaraf is however in my ap- 
prehension, an instance of such questions. 

The inquiries were as to tlie witness having1>een a woollen 
draper, insolvent, and- compounding with his creditors ; facts 
which if answered affirmatively, could hardly be considered 
as affecting his credibility. Mr. Romilly indeed expressly 
states, that at law there are two modes of impeaching tlie 
credit of a^ witness ; one by prcjducing witnesses to swear, he is 
not to be believed on his oath ; the other by iHitting questions to 
him, and getting witnesses to prove bis answers are not true ; 
that if the application should not succeed, the iivitncss could 
not be affected, except by proving that he is of bad ciiaracter, 
; although at law there are two modes of affecting the evidence* 
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* - That Mr. Romillj was mistaken in the rule of law, is ve- 

Tj plain, from the case in 7 East -; supposing him to tneao* m 
he certainly must have meant, tliat these questions were to ir- 
relevant matters. 

It may well be that if the witness has answered the intc^ 
rogatory, or generally if he has gone out of a material intnp 
rogatory to state an immaterial fact, then the party shall ie 
at liberty to adduce the proof to contradict him ; and PmreM 
V. Mc ^amarat is an authority of this character. Bat it iom 
not expressly decide that the questions are proper to be ps^ if 
the objection is tai^en. 

Still it is rather strong, that in this case, which was ruj 
keenly and ably contested, and in which the Solicitor General 
and Mr. Mansfield were of counsel, these cross interrogatD- 
ries and the depositions under them, were not referred and 
moved to he suppressed for impertinence, being, as I conoeiTe 
them to be, to collateral irrelevant matter, not in themselvei 
impeaching the witness for credibility. 

It is Ulrpossible however that the inquiries, as to insd- 
veiicy were coupled with other inquiries, as to his conduct 
when insolvent, tending to discredit his truth. 

I think it is going too far to allow questions clearly of tkis 
description to be administered, where it can be preTented. 
By our practice, the interrogatories and cross interrogatoriei 
being seen, this can be done. 

Then if this is correct, the cases in which collateral mat- 
ter stated b^ the witness, can be contradicted on articles to 
credit, will be cases in which he has stated such collateni 
matter, under interrogatories pertinent to the cause ; and Ik 
is to be inferred this was the case in the decisions cited ii 
PurceU v. McJ^amaraf in one of which the witness had de- 
scribed herself as a widow in the depositions ; . and the other, 
had sworn to a residence with the defendant in a certain ca- 
pacity in a certain year. But the last is clearly liable to tin 
observation of Lord Eldon, that it was material to the issue. 

I conceive also that as to that class of questions which may 
be administered to a witness, as tending to diminish his credit 
they are proper for articles to credit after examination. 

There can be no reason for a distinction, that when tlie wit* 
ness states a collateral fact to a proper question, which lo 
itself does not impair his credit, you may adduce evidence by 
articles to prove he has stated falsely, and that you may not 
do so, where his answer to a question allowed to be put, docs 
in Itself affect his credit. 
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And in this respect the rule in equity differs from that at 
law. 

Questions tending to criminate a iivitness or subject him to 
penalty or forfeiture may be asked^ and the \^'itfl^s8 is to au- 
Hwer or not as he thinks proper. 

In Paxion ▼• Douglass, Lord Eldon said, — ** Formerly the 16 Vosey, 
Judge frequently informed the witness, tiiat he was not bound ^^^' 
to answer : so frequently as to prove, that it was the duty of 
the court to do so ; now it appears to be understood that he 
may waive the objection^ and proceed if he thinks proper ; 
and in general it is left to his own discretion. 

The conclusion is, that the question may be put, and then 
the point arises, not suppressing the question ; assuming that, 
if put, the defendant will avail himself of the objection. 

My opinion at present is, that the objection is not to put- 
ting the question^ but to answering it, when put, that the wit- 
ness is before the Master precisely in the situation of a wit- 
ness called to give his evidence personally ; and the objection 
is, not to the question, but to answering it. I therefore think 
at present, that the interrogatories must be put to the wit- 
ness ; and it must be left to himself, whether he will answer 
them, or not. 

In Lloyd v. Passingliamf^he states the same rule. ^^^^* ^^'^ 

And in Taintor v. Mtrchants Bank, this rule was recogniz- 1822. 
ed by the Chancellor. An order was made to look into cross 
interrogatories, with a view to have some which strongly crim- 
inated the witness, stricken put. The Master reported, that 
he took the above stated to be the rule of the court, and there- 
fore could not certify such cross interrogatories improper to 
be exhibited. This i*eport was brought up and objected to, 
and confirmed by the Chancellor. The course is for the wit- 
ness to demur before the examiner to a question improper on 
this or any other ground. See the practice upon this subject 
detailed in Parkhurst v. Lowten, reported in different stages. 
1 Merivale, 194. 3 Madd. Rep. 12LS. 2 Swanton, 194. 
See also ante. 

In LUnfd v. Passingliamf-^hovi Eldon observed.- — I pro- i6Vcsey,63. 
test strongly against the doctrine, that Robert Passingham, 
having demurred to so much of the bill ad seeks a discovery 
of facts, which have a tendency to affect him criminally, is on 
that account to be considered as admitting the allegations of 
the bill ; having observed a notion prevailing lately, that a 
witness, who refuses to answer a question, upon that ground 
is therefore not to be belieVed. Nothing can be more fala- 
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dom as a stendard of credit, than inch a cimcluttoii^ or mm 
dangerous to jugtice, by depriving the subject of that jm^ 
tlon to which he is entitled by law ; and the practice fonm- > 
ly was, that the judge told tlie witness, he was not hmmi ti 
answer the question. j 

BMa«f Ely Lord Hardwicke states,—'' Where at law a witness is m- '• 
aAtk.44. doced to a single point by the plaintiff or defendant, the ti- * 
verse party may cross examine as to the same individnl | 
point, but not to any new matter ; so in equity, if a great vif 
riety of £M:t8 and points may arise, and a plaintiff eyaiiwi 
only as to one, the defendant may examine to the aane poiit, 
but cannot make use of such witness to prove a diflerent bd.** 
Tlie rule as stated by Lord Hardwicke was explicitly bil 
down by Lord Eldon in the trial of the Queen. 

See however 1st Espinasse's N. P. Cas« dS7. 4 Ibid. Cf* 
and Philips on Evidence, 8 1 1 • 
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KuMBBH 1. 

MASTER'S SUMMONS. 
In Chancery^ 

rA. B. Complainant, 
Between < ^ and 

tC- b. Defendant. 

IN pursuance of the authority and directions contained in an or- 
dec of reference, made in the above cause, by the Honorable Court of 
Chancery of the State of New- York, I, M. H., one of the Masters in 
Chancery for the said State of New-York, do hereby summon you, C. 
D., defendant in the above cause, to appear before me the said M. H.i 

Master in Chancery as aforesaid at my office. No , . street^ 

in the city of New-York, on Uie — - day of , to attend a hearing of 

the matters in reference before me the said Master, as aforesaid, in the 
said cause, to be had by virtue of the said order of the said Court of 
Chancery above referred to, and hereof yoa are not to fail at your peril. 
Dated the day of in the year of our Lord 

M. H. Master in Chancery. 



ENGLISH FORM. 

In Chancery* 

r Complaimmti 

Between s and 

(• Defondants. 

9 Y virtue of an order of reference in this cause, of the day 
of 1 do appoint the day of at o'clock in the noon 

of that day, at my Office, No. in the city of New* Yorfc^ to consider 

43 
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of ihe matters referred, at which time and place, all parties coacemcd, 
or some one for tiiem are to attend. 

Dated this day of A. B. 

Underwriting. Master in Chancery. 



NcMBEll S. 

AFFIDAVIT SERVICE- 

JRt Chancery, 
State of New-Tork, ss :— • 

being duly sworn saitb, that on the day 
of he served a true copy of the within summons and underwriting 

upon Solicitor of the above by delivering the same f» 

at the same time shewing the original. 



NlJMBBB 3. 

CLAUSE TO AUTHORIZE PRODUCTION. 

*^ AND for the better taking such accounts all parties are to pro- 
duce all books, deeds and writings in their custody or power reti^ting 
thereto, upon oath^ before the said Master, as he shall direct.^^ 

Eq. Draftsman, 650. 



NVMBEB 4. 

AFFIDAVIT ON PRODUCTION. 

TttU. 
A. B. the kc4 maketh oath and saith, that neither he this depo- 
neiit, nor any person or persons for his use, to his knowledge or belief, 
nor with his privity or consent, have^ or hath, or ever had, in his or 
their custody or power, any deeds, books of account, papers, .or writings 
relating to the matters in question in this cause, other and except the se- 
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veral deeds, books of accoanty papers and writings mentioned in tlie scbe- 
dule bereanto annexed and produced to tbe Ma8ter.(a) ^ 

Sworn, ftc« 

FowIer^s Excb* Prac. £• 29r. 2 Turner's Prac. 4s. 



NiTMBEB 5* 

CERTIFICATE OP DEFAULT IN NOT PRODUCING. 

Titk. 

AT tbe request of Mr. H* tlie Solicitor for tbe plaintiffs in tbe 
above cause, I do certify that tbe defendants were duly summoned to pro- 
duce before me all books, deeds, papers, and writings in tbeir custody, 
or power relating to the accounts directed to be taken by tbe decree in 
this cause, by a day now past ; of tbe service of which summons upon tbe 
Solicitor of the said defendants, dile proof has been made to me. But 
the said defendants have not produced before me such books, papers, or 
writings, or any of tliem,— ^whicli I submit and certify. 

Dated, &c. Band's Sol. Ass^ 258, 

Or, 
——That the defendants being duly summoned to produce, &c. 
applied fot and obtained time tbeisefor, which expired the . day of 
But tli^ said defendant have not produced, &c. (as above.) 



NuittBR 6. 
CERTIFICATE WHERE SOME ARE WITHHELD. 

TiOe. 

IN pursuance of the decree made on the bearing of this cause, 
dated the day of I have been attended by the above named 

defendant A. B. who hath produced and left with me by affidavit several 
books of account, writings, &,c. in the scliedule to the said affidavit de- 



(a) If there are any papers which the party accounts for not producing, or 
objects to produce, they should be specified either in the affidavit, oc another 
schedule. 
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u&rib^p mud batii by said affidavit made oath, that neither be nor any 
other person or persons for his use, to bis knowledge or belief, or with 
his consent, hath, or have, or ever had in his or their custody or power, 
any hooks, papers, or writings whatsoever relating to the matters in 
qn<>stion in this cause, other than the aforesaid several books, writings, 
&c. and except the several books and writings, mentioned and contained 
in the said affidavit, which last mentioned books and writings the said 
defendant A. B, did not produce before me, for the reasons alleged in his 
said affidavit, a copy whereof I have hereto annexed. All which, &c 

Hand's Sol. Ass. 2(i0. 

(If the Master is dissatisfied with (the reasons assigned, and has sum- 
moned the party to bring in the particular papers, the certificate will pro- 
ceed.) 

And having considered the reasons so alleged insufficient 1 summoned 
the said defendant to produce before me the said last mentioned books 
and writings by a day now past,— the service of which summons has been 
duly proved to me ; neither on which day, nor since, has he produced 
the same, or any of them. Which, &c. 



Number 7. 

ALLOWANCE OF INTERROGATORIES. 

TUU. 

ON this day of I have allowed and settled the fore- 

going interrogatories for the examination of A. B. the above defendant; 
and in testimony ihereof, have signed my name hereto. 



NUMBEB 8. 

INTERROGATORIES. 

INTERROGATORIES exhibited by the complainant L. M. be- 
fore A. B. one of the Masters of the Court of Chancery for the state of 
New.Terk, for the examination of the defendant C. D. in pursuance of 
a decretal order made in this cause, bearing date the day of 

Ftr««, Interrogatory. Have not you, or some and what person on your 
behalf, received, or possessed parts of the personal estate and effects of 
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A* B. deceased^ qot speclftcallj bequeathed, C(ind not set forth in your an^ 
twer in this caustt or the sdiedtdes annexed thereto. J Of what did such 
fersooal estate and effects consist ? 8^ forth particularly the separate ar^ 
tides thereof, and the amount of each. 

Have not you, or one,, and which of you,, or some person on your^ or 
one of your behalf, sold or disposed of some parts, and what of such per- 
sonal estate and effects, and for what price or prices, sum or sums of mo- 
ney ? Were sucit article sold for their fiiU and utmost value respective- 
ly ; and at what time,^ and where, and to whom ? What parts or arti- 
cles of such personal *estate remain now unsold, and in whose hands or 
power are the same respectively ? Set forth the particulars of the mat- 
ters in this interrogatory inquired after to the best of your knowledge, 
information, remembri^nce and belief* 

• 

Secondy Interrogatory. Was or were any debt or debts, sum or sums 
of mone^, due or owing from you, or any, and which of you to the said 
testator, at the time of his death ^ and whether upon any, and what se- 
ctititj or securities, and in whose hands are the same ? Is or are the 
same now due and owing ? Answer to this interrogatory folly. 

Third, Interrogatory. Have not you, or one, and which of you, or 
9onm person on your, or one of your accounts, paid, or allowed certain, 
and what sums of money, in and towards the funeral expenses, debts, or 
legacies of the testator A. B., or otherwise on his account ? Set forth a 
true and full account of all such sums of money, with the times when, and 
liersons to whood, the same were respectively paid. 

Fourth, Interrogatory. Are, or is there any and what part of snch per- 
sonal estate and effects of the testator, now outstanding, and not got in^ 
»r possessed by you, or by any person on your behalf? Why do the 
pame remain outstanding and unreceived ? how is the same secured, and 
Irom whom, by name, doe and owing ? 

FiJVi, Interrogatory. Have all the debts which were due and owing 
by the testator A. B. at the time of his decease, been paid or satisfied ? 
which of such debts now remain due and owing, and to whom, and for 
wh$d, and on what security or securities, and of what date or dates re« 
QNictively ? Set forth a full anil true account of the matters in these In- 
terrogatories inquired after, to tlie best of your knowledge, information, 
remembrance and belief. 

C. D. Solicitor, Complainant. 

JVbte. For forms of Interrogatories exhibited to executors, see 1 st 
Turner's Prac. 171. 2d Fowler's Exch. Prac. 388. Equity Draftsman, 
iroB. and Willis' Digest of Interrogatories, 289. 
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Number 9* 

CERTIFICATE OF EXAMINATION NOT BEING BROUGBT 

IN. 

TUle. 

IN pursuance of tbo decretal order made in ibis cause, and dalri 
the day of last, I allowed and settled certain Interrogatoria 

exhibited before me on the part of the plainliflk for the examination ^ Ai 
defendants! touching the inquiries directed by the decree, and indorsed ■ 
allowance on an engrossment thereof the day of last ; and m 

the day of the said defendants were summoned by me to bri^ 

in t'heir examination to such Interrogatories oh tlie day of nsv 

past;— -of the due service of which summons, proper proof has been bii 
before me,«-neither at which time nor since have the • said drfeMfanii 
brought in their answer and examination to such Interrogatories. 

Dated this Which I humbly certify^ 



NUMBBB 10. 

FORM OF AN EXAMINATION. 

Ti«r. I 

THE answer and examination of M. C. and C. defendants, ii| 

interrogatories e^^liibited on behalf of A. N. an infant by, &c. com^ais- 

ant, before M. H. one of the Masters of this court, to whom this caaii| 

stands referred, pursuant to the decretal order made in this cause, datfii 

the day of I 

To the first interrogatory these examinants answer and say : t 

That they did as executors of tlie last will and testament of J. N. d» 

ceased, file an inventory of all the goods, chattels, and credits, whkk 

belonged to the said John Nestell deceased, at the time of his death is 

the office of the Surrogate of the city and county of New York on the 

twentieth day of December, one thousand, eight hundred and sixCeoiy 

that the amount was such as mentioned in the paper marked A. whid 

ia a copy of the inventory so filed. 

ifo the second interrogatory, these examinants answer and say, that, 
tiiey have disposed of the property mentioned in the said inventory m\ 
stated and set forth in the account book No. I. delivei'ed to the said Mas-! 
ter, that they have collected part of the monies, and which part leco- 
Tci*ed, and the time ^ when, also appear in the said book, and in what 
manner they iiave disposed of the aame also appears in the s^d book i-v 
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naid they did sell and dispose of the stock in* trade belonging to the said J* 
N. deceased^ mentioned in the said inYentory, for the suniy and at the 
time mentioned in the said account boolc No. I. upon credit, and secured 
hy the note as mentioned in the said account book, 4vhich tkotd they have 
wso delivered up to the said Master. Tliat they have not collected all of 
the debts mentioned in the said inventory, nor could they collect all on 
account of the insolvency of the persons from whom due ; such debts as 
have been collected are also entered in the said book No. I. and the 
time when they received the same, and the monies received has been dis- 
posed of in the manner stated in thcr said account book No. I. All the 
propeiiy mentioned in the said inventory, which has been disposed of 
and tiie time when, is stated and set forth in the said account book, and in 
what manner the proceeds have been applied is also set forth in the said 
account book. 

To the third interrogatory, these examinants answer and say — ^That 
they have not, nor hath either of them since the death of the said J. N., 
ko their or either of their recollection or belief received any personal prop- 
erty of any description whatsoever, other than that mentioned in the said 
inventory. 

To the fourth interrogatory. These examinants answer and say : — 

That they liave received the rents, issues, and profits arising from the 
real estate of the said J. N. deceased, and that the amount received and 
4be time when received, are, as the examinants verily believe, truly stated 
iind set forth in tlie said account book No. I. and in the accounts deliver- 
ed to the said Master, and from whom the same were received. 
^' To the fifth interrogatory, these examinants answer and say :-— 

That the said Christian Nestell hath not appropriated to his own use, 
nor employed in trade or otherwise any part of the monies or property 
belonging to the said, estate of the said J. N. deceased. And they fur- 
ther say, that whatever balance at times, or from time to time reoiained 
.in the hands of the said M. C. N., he being the acting or principal acting 
executor was employed occasionally in trade by him, the exact times, or 
the amount thereof, these examinants cannot with certainty state, but for 
that must refer to the account as stated in the account book No. I. and 
to the statement to be made by tlic said Master. 



JURAT. 

THE above named Hefendanta M. C. N. and C. N. were this 
I Day of sworn before me, that the matters contained in this their 

ulswer and examination, so far as they concerned their own art and deed 
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were true of their own kiKiwIedge ; and that auch as conoemad flRst 
aad deed of any other person or persons they believed to be true. 

M« H. Master In Chanoary. 



Number 11. 

CERTIFICATE ON A REFERENCE OF AN EXAMINATIOS 

FOR INSUFFICIENCY. 
TitU. 
I HtJMBLT certify to this Honorable Court, that under an or 
der of reference on the day of made in this cause, I bait 

been attended by the Solicitors, &c. and have looked into the Interregi^ 
tories exhibited by the complainant, and the examination of the defend- 
ant C D. thereto, and I^nd the said examination insuflkient. 

In not answering folly to the second Interrogatory, that he had set 
forth a full and true account of all the goods and merchandize refiesrred ti 
therein, and the sales and proceeds thereof; but in answering only, that 
he had set forth a full account thereof, so far as the complainant had any 
legal right therein, or he the examinant was boiind to discover the same. 

Whereas in my opinion, the said examinant was bound to have pon* 
tively alleged, he had set forth a full account of the same, or to ban 
stated on what grounds he was not legally bound to set forth a part 
thereof. 

All which, &c. &c« I 

See Shai*pe r. Sharpe, 3 John. C. C. 407. 



Number 12* 

FURTHER EXAMINATION OBJECTING TO ANSWER A 

CERTAIN INTERROGATORY. 

Title. Caption* 

AND as to the interrogatory exhibited by the complainant for the 
examination of this defendant, whereby he is interrogated, whether dor* 
ing the existence and full force of the articles of imrtnership therein re- 
ferred to, divers goods and merchandize, the nroduce and manufacture of 
the kingdom of Great Britain, and what goods^bt^y him, or by hia pre- 
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cui*emeitt, and through iirs means imported or brought into the City of 
New Yorky and did come to liis bands or under his control, and were 
sold by him, or by his direction and when, and the proceeds thereof re- 
ceived by him, or on liis account^ and what was the amount of such pro- 
ceeds fully and particularly. 

Tiiis examinarit further answers and says,*-i-That by the well known 
laws of the United States^ all articles the growth or manufacture of the 
kingdom of Great Britain, were during the time of the existence of thQ 
said articles of copartnership, subject to the payment of certain duties for 
the use of the United States upon being imported or brought within thd 
limits of the same. And this cxaminant avers and states the truth to be^ 
that in the account already stated, and exhibited by him in the scheduled 
to his forfner examination, he lias set forth, a Just, true and full account 
of all articles of merchandize, the produce or manufacture of Great Bri- 
tain, imported or bi*ought Into the United Slates, during the operation of 
such articles by this cxaminant, or by his procurement, upoii which such 
duties were paid, or secured to be paid* And thifii cxaminant avers and 
insists, that it is well known to the said complainant, and was during the. 
continuance of such articles of Partnership, that no such duties were 
ever paid upon any such goods and merchandize, brought or imported 
into the United States by this cxaminant, or by his procurement, during 
the existence and force of sncli articles of partnership, save and ex- 
cept upon the goods and merchandize set forth in the account rendered by 
him as before mentioned. 

And this examinant avers, that if any other such articles of goods and 
merchandize were during such period, brought or imported, or procured to 
be brought or imported into the said United States by this cxaminant, it 
was with the full knowledge and connivance of the said complainant, at 
the time of such importation, that the same were so imported and brought 
in without paying such duties to the United States; and was therefore 
illegal, and a violation of the laws of the said United States. Where- 
fore this examinant insists and submits that he is not bound further to 
answer the said Interrogatoi7.(a) 



{a) I conceive this examination would fairly bring up the question whether 
under a bill and decree for a general account of partnership transactions, 
smuggling transactions could be brought into the account. Upon this there are 
opposite authorities. The true rule appears to me to be, that they could not. 
See 3 Vesey, 612. 11 Vesey, 168. Tr. Eq. 1. 4. 6. 1 Eden, 378. 381. Eden on 
Injunctions, 20 n (b) " Evans' notes to Pothier, vol* 2. page Sand 3. 2 Bos. & 
Pull.S74. 3Madd.Rep. 111. 

It should be noticed that the knowledge of the smuggling by the plaintiff is 
a material fact. If admitted, the question would come up fairly. If not, the 
defendant miglit file interrogatories to examine him as to it— or it might be ap- 
parent from his connection with the business, shewn by the pleadings or e^i- 
depce. 

The time for suing the penaltielf if supposed to have expired. 

44 
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Number IS. 

CERTIFICATE OF NOT ATTENDING TO BE ORALLY EX- 

AMINED. 

Title. 
I HEREBY certify tbat under the decretal order of reference 
inaUe Id the above caase, of the day of a summoDS 

i^as daly issued signed by me, ^vbereby the parties, or some one for 
theiDy were i*equired to attend at my office in the city of New York on 
the day of then ensuing ; and which summons was 

under written,*--'' at which time the above defendant C. S. is to be exa- 
mined upon the matters directed by the said decretal order, to be inquir- 
ed to/' That due proof under oath of the service of such summons 
^d underwriting upon the said defendant (or the solicitor of the said 
defendant) on the day of instant, has been laid be- 

fore me ; neither on which said -^ day of (the day fixed for 

such attendance) nor since has the said C. S. attended before me to be 
examined. Dated, AH which, &c. &c. 



Number 14. 

ORAL EXAMINATION OF A PARTY. 

TitU. 

THE answer and examination of C S. the above named de- 
fendant, to questions put to him before M. H. one of the Masters of 
this court, at the city of New York, on the day of pursuant 

to the decree in the above cause, made the day of 

The defendant C. S. being duly sworn, that the matters which should 
be stated by him on this his examination, do far as they concerned his 
own act and deed, should be true of his own knowledge, and that what 
related to the act or deed of any other person or persons should be such 
as he believed to be true ; answers and says,-— &c. 

Taken, and the above oath administered, by mel 
this day of M. H. M. in Ch'y. J 
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Number 15* 

ORAL EXAMINATION OBJECTING TO ANSWER. 

Title. 
AND this examinanty being interrogated, whether, daring the 
continuance of the said articles of copartnership, divers goods, wares 
and merchandize, the growth or manufacture of the kingdom of Great 
Britain, beside, and other than those set forth in the account^ &c. were 
not brought and imported by him, &c. into the United States and soldf 
&c. (as in No. 1£.) answers and says, that in such account he has set 
forth all the goods so imported upon which duties were paid to the Unit* 
ed States according to its laws ; and if any other such goods were im« 
ported by him,' they were so without paying such duties, which was at 
the time well known to the complainant, &c* (See No, 12.) 

M)te. The examination may contain the questions objected to, as la 
sometimes done on examining witnesses, in the civil law courts. Tbqs^ 
Being asked, wliether, &c. Saith that, &c. 



Number 16. 

OATH OF PARTY ON ORAL EXAMINATION. 

TOU do solemnly swear that the matters which shall be stated 
by you on this your examination, so far as they concern your own act 
and deed, shall be true of your own knowledge, and so far as they relate 
to the act or deed of any other person or persons shall be such as you 
believe to be true. So help you God. 



NUMBEB 17. 

CERTIFICATE OF INSUFFICIENCY OF AN ORAL EXAMI- 

NATION. 

Tttfe. 

AT the request of the Solicitor of the complainant in tliis cause, 

and in presence of the Solicitor of the defendant, {or the defendant not 

attending, nor any one for him, though duly sumuioned therefor) I have. 

considered the answer and examination of the above defendant to quee- 
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tions administered to biro before me, on tbe day of Instant ; 

anc} I find and certiiy the same insufficient. 

In not sufficiently answering, whether the account rendered by him 
contained a full and true ^cot^nt of all the goods and merchandize, &c, 
(as in form No. 1 1 .) 



Number 18. 

FORM OF A CHARGE. 

CHARGE AGAINST AN EXECUTOR. 

^ THE charge of the plaintifls against the defendant the exe- 

cator for. the personal estate and effects come to his hands as Executor 
6f L.*;M. deceased. 

The defendant on this account should be charged with : 

1st. Tbe several sums of money specified in the credit side of tbe sche- 
dule to bis answer annexed, marked A. purporting to be an account be- 
tween the estate of the said testator, ai|d the said Executor, and at the 
times specified therein. 

2d. Tbe several articles of household furniture of the testator, taken 
by the defendant to his own use, and at the value affixed to such articles 
respectively in tbe inventqry of the personal estate filed by ^be execu- 
torsj vi2;^ 

13 chairs valued at &c. 

Sd, A bond executed by JF. B. to tbe testator, dated tbe 5th Novem- 
ber, 1816, conditioned for the payment of jS 1000 on or before the 5th 
November, 1817, with the interest. 

4th, The amount received by said executor jointly with his co-exe- 
cutor, JSr. O. froni Xr. M. being the amount of a promissory note given by 
C. B. to the said testator and for which the said A. B. and the said J2. 
flf. joined in a receipt to the said C B. 

And the plain tiflTs crave leave to alter and add to tbis their charge as 
tbey may be advised. 

B. K. Solicitor for complainants 



% 
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NUMBEB 19. 

CHARGE OF A CREDITOR, UNDER A DECREE. 

Title. 

THE Charge of L. M. a simple contract creditor of ^. B. de^ 
ceased the testator in the pleadings named. 

The said L. M. charges that the said Ji. B. was at the time of his 
death, justly indebted unto the said L. M. up6n a promissory note of him 
the said Ji. B. dated the day of in the sum of paya- 

ble to the said L, M. or order 60 days after the date thereof. And that 
the whole of tlie said principal sum is now due to him, and that he bath 
not any other security for the payment thereof. 

Principal of note • • • • S 
Interest thereon from the day of 

to the day of. ••••.. 



And the said L« M. craves leave, &c. 

AFFIDAVIT. 

I*. M. being duly sworn doth depose and say, — ^That the sum of 
money stated in the annexed charge of this deponent, as being due to 
him, by A. B. deceased at the time of his death, was justly and fully due 
to him, at that time, and is now due to him, with the interest, as stated 
in such charge. And that this deponent hath not any other security for 
the payment thereof, except the promissory note mentioned in such charge. 
Sworn, &c. 



Number 20. 

STATE ©F FACTS ON A REFERENCE TO MAKE IN- 

QUIRIES. 

W« G. THE complainant insists that upon the refer- 

V. ence in this cause before M. H. one of the Masters of 

D. H. Jr. this Court to ascertain what w^iuld have been the net va- 
lue of the goods in the pleadings mentioned as the pro- 
ceeds of the ten thousand dollars therein also mentioned.. 
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if sold for cash at any time between the twenty fifth dty 
of may, one thousand eight hundred and nineteen and thr 
S 8th day of June, 1820, or if sold for approved nom 
on a cuedit usual or customary in the city of New-Toii 
in respect to such goods, that such goods ought to be 
charged and considered as worth between the dates ahofe 
mentioned, if sold on the terms above mentioned, rtoffeo- 
tively as follows— And that they ought to be cbatgoi 
with freight duties, storage, and other necessary and fOh 
per charges and expenses as follows, to wit :— * 



Number 
of liemi. 

No. 1. 
S. 

4. 

'5. 

6. 

7. 



Cotton 510950 lbs. 1-9 59rr S-9 at 10 cts. 
Pepper £98064 „ 33118 1-9 at 15i cts. 

Coffee 40321 „ 4480 1-9 at SO cts. 

Deduct 
Duty on 56772 lbs. Cotton, at 3 cts. 
„ „ 33118 „ Pepper „ 8 „ 

Amount of Duties - 
Freight 56772 lbs. Cotton, at 3i cts. 

39 tons Pepper and Coffee at 840 1 560,00 
Amount of freight, &c. Ac. 



21703,16 
2649,44 

1987,02 



f» 



85977,21 
5133,38 
1344,0S 



4352,61 



3547,02 



NCBiBER 21. 

DISCHARGE. 

In Chancery. 

THE discharge of the defendants W. E. and J. B. for the 
several sums of money paid, laid out, and expended for or on account o^ 
the estate of W. S. deceased, the testator in the pleadings of this cams 
named. 

1820, Oct. Paid Mr. B. for sundries for the funeral - 82,58 

Paid L B. for wages. - * 1,25 

Paid R. E. JS3 for wages and Sl»25, bill for") 
Sundries. ... J 

Paid I. L. 22,50 for wages, and Sl,25 fori 
Sundries. ... J 

The defendants pray, that they may alter and add d 
this their discharge as advised. 



4,25 

3,70 



SUBPOBNA FOB A WITNESS^ 

Tlie people of the State of New York, by the grace, &c. 

To 

WE command you, and firmly enjoin you, and each of you, to be 
and appear in your proper persons before one of the Mas- 

ters of our court of Chancery on the day of at e^cleck 

in the noon of that day at his oflBce situate to testify ac- 

cording to your knowledge in a certain cause now depending undetermin- 
ed in the said court, between complainant, and 
defendant, on the part of the 
• And this you are not to omit undjer the penalty of S250. 

Witness J. Kent, &c. this day of 

' H. N. 'D. Sol. E. Elmendorf, Clerk. 



i 



TICKET OF SUBPCENA. 



\ By virtue of a writ of subpc&na, issuing out and under the seal of 
the honourable Court of Chancery of the State of New York, to you 
directed and herewith shown, you are commanded^ and firmly enjoined, 
! to be, and appear in your proper person, before M. H. Esquire, one of 
[Ihe Masters of the said court, on the day of at 1 2 o'clock 

at noon of the same day, at his office, situate No. Street to 

^tify the truth, according to your knowledge, in a certain cause now 
depending undetermined in the said court, between 

Complainant and 
defendant, on the part of the 
And this you are not to omit under the penalty of two hundred and fifty 
ioUars. 

Dated the day of 182S. 

' To By the Court. 

Wm. N. D. Jun. 
Solicitor for 

Complainant. 




f 
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OATH OF A WITNESS. 

YOU solemnly swear that you will true answers make to 
questions as shall be asked of you touching the matters in refermoe ia 
a certain cause, deijending in the court of chancery for the State of Nev 
York, wheroin A. B. is complainant, and C* D. defendant* and therm 
will speak the .truth, the whole trutli, and notliing but the tratli. So 
help you God. JVb^f. 

By uplifted Hand. 

You swear by the ever living Gt>d that you will, &c. (as above*) 

AFFIRMATION OF QUAKER, &c. 

You do solemnly, sincerely and truly declare and affirm, that yon, &c. 

J>/hte* The form of the above oath is taken from that administered 
by a Master in England previous to the witness being examined by tlie 
examiner. Hind's Prac. 382. 

OATH OF A JEW. 

A jew is sworn upon the Pentateuch. 1 Vernon, 26S. Taeh 
libro Legis Mosaicse. 2 Hale's Pleas of the Crowj), 279. 1 Atkyns, 41. 



NVMBEH S4. 

CERTIFICATE OF A COMMISSION TO EXAMINE BEING 

NECESSARY. 

Sol. Assist. 1 PURSUANT to the decree made upon the hearing 

26<2^ J of this cause, I have been attended by the solicitors of 
the several parties in this cause, and have proceeded in stating the ac- 
count, (or making the inquiries) therein directed. And it having been 
shewn to my satisfaction by an affidavit laid before me, tliat A. B. is a 
material witness for the complainant, without whose testimony he cannot 
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safely proceed in the i-eference before me, and that the said A. B. residoa 
(in the county of in this State, OTf in the State of or in tli« 

kingdom of as the case may be.) I find necessary that a commission 

should issuet directed to a commissioner therein to be named, empowering 
him to take the deposition of the said A* B. and such other witnesses as 
iMy be produced to him^ and do therefore directs that a cotnmission issue 
midar the seal of this lionourable courts for the poijpose Aforesaid. All 
VfhAoh, &c. &e. 

In case the course suggested of examining by a Master in our own 
State, should be adopted, the certificate may be thus. After the words--* 
JJlni U neeesMory, add ** for good cause shewn to me^ thiit the depo^ 
sition of the said A. B. should be taken before a Master residing in tha 
said county of (upon the interrogatories and cross interrogatories 

accompanying this certificate) and' I do appoint that the same be taken 
before J. D. a Master of this court, residing in the said county of 
(of the time and place of the taking of which deposition, let due 
notice be fit*8t given to C. B. Esquire, resident in stick county/*) All 
wbichf lie* 



NuMBBB 25« 
CAPTION OF DEPOSITIONS. 



TiUe. 



• 

DEPOSITIONS of witnesses produced, swom^ and examined ib 
a certain cause depending and at issue in the Coort of Chancery of the 
State of New-Tork, wherein A. B. is complainant, and C. D. defendant 
before M. H. one of theMasters of this court, on the day of 
1822 at the city of New-Tork in the county of New^Tork, taken under 
a decree (or order) of the said courts dated the day of 
and on the part iof the complainant 
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NOMBER 26. 

ENTRY ON AN ADJOURNED EXAMINATION. 

DEPOSITIONS of witnesses produced^ sworn, and examioed, 
in the cause^ before the Master, and at the placo, in the title of these de- 
positions seyerally named and expressed, on the day of by ad- 
journment. 



Number 8T. 
DEMURRER OF A WITNESS BEFORE A MASTER. 

* ■ ' * . 

THE Demurrer of A. B. a witness produced and sworn on the 
|iart of the plaintiff, before M. H. one of the Masters of this Court, to 
whom the above cause stands referred, on the day of 

Tbis deponent being interrogated whether or not, a certain promiBao- 
ry note now shewn to hina, purporting to be a note drawn by L. M. in 
faTorof B. D. for the sum of S425, dated the day of and 

payable in one year tlierefrom, was not given upon an usurious considera- 
ti<in, and especially whether the consideration of such note, was or was 
not the sum of JS400 lent and advanced to the said L. M. by the said B. 
D., and the sum of S95 added in such note for the use of such i400 for 
fine year, or for forbearance of the sam^ for such time. And further, if 
such was not the consideration, what was the con^deriation thereof,— 4Ui- 
awers, and sfgrs,— that be demurs thereto,* and for cause of demurrer 
avers, that all the information and knowledge, now, or at any time pos- 
sessed by this deponent, respecting the matterd.so inquired to, was ac- 
quired by this deponent, ^as Solicitor pf tlie said B. D. since bdng .retain- 
ed by him to claim such note before the Master to whom this cause s(ands 
referred ; and that this deponent has not acquired, nor possesses any in- 
formation whatever respecting such matters from any person or persons, 
«Mr in «aj manner whatever, save from the communications of his client 
the said B. D. made to him in consequence, and in the course of his pro- 
fessionri emidoyment before stated. And therefore this deponent sub- 
mits to the judgment of the court, whether be shall make any further an- 
swer in tlie premiseSi 
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Cotts V. Pickering, Yentris, 19r. See the demurrer in Parkhai<st i^. 
Lowten, S Mad. Rep. 1^1, and Morgan t. Shatir, 4 Ibid. 54, i^nd Pairk:* 
hurst T. Lowten, 2 Swanston^ 194. 



NiTMBBR S8. 

REPORT ON A BILL FOR REDEMPTION. 



In Chancery. 

R. R. B. and others^ 

V, • Y Report. > 

J. Mc V. and others, J 

To the Honorable James Kent, Chancellor of th^ 
State of New-Tork. 
IN pursuance of a decretal order of this Honorable Coartf made 
In the above cause, and dated the first day of January, 18dl, I the 8ub« 
scriber one of the Masters of tiiis Court, i^esidiog in the city of New-Tork^ 
having been attended at several times by counsel for the complainants^ 
and for the defendants, and having «camiaed the evidence taken in chief 
in this cause, and taken the testimony of several witnessed produced be- 
fore me, upon the matters directed tolie inquired into by such order^ anil 
considered the same, I do report :— <- 

That I have stated the account of the amounts due upon the two seve- 
ral bonds a;nd mortgi^s mentioned in the said decree, and of the rents 
and profits of tiie mortgaged premises, since the Idth March, 180d, re- 
ceived by the defendant Wm. G. D. or which with ordinary care and di- 
ligence might have been received by him, the particulars and items of 
which accounts appear in Schedule A hereunto annexed and making part 
of this report. 

That in computing the amount due upon the said bonds and mortgage 
«B I have stopped the interest, upon the 1 1th March 1803, the day ^ 
the tender made by some of tfic complainants to G. D., of the amoun 
then due upon tlie said mortgages ; conceiving that such tender was 
etrictly made, and tliat tlie defendant had no reasonable cause, for rer 
fusing to admit the redemption sought. 

And I further rejiort, that the oomplainants have claimed for rent 
of the premises, since the 1st April, 1809 the annualsumofgrs,— that 
the amount actually received has been the sum of jB70 annually, from 
Asa Matherson tenant in possession since that period. That it spjieara 
from the testimony of B. McV. that in April, 1 809, he gave up the prem- 
ises, but not being able to procure another place, oflTered to said W. G# 
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p. $T5 ^ j^w re.i|t> to allow him to rematn. lliat the preipms n^ra 
timi Mf 01* contracted to be let to A. M.^ aqil that said D. stated Jie 
wou)d try to let him the said McVeagh have them at the sum oflbredj 
and afterwi^rdsy that he was unable to do it» on account of his bargmln 
^ with M.-<-That the first lease to said M. was for the jiertod of tbi«e 
years ; and that it does not appear, that the said McY. or any other 
persoQf at any subsequent time renewed theoHerofSrs or any other 
sum beyond the said sum of S$70 rent actually received* Nor that mny 
application was ever made to the said McVeagh or to any other person 
by said W» G. O. to take the premises at the said rent of t75 or any 
other advance. That from ai considemtion of the testimony upon that 
point, I am of opinion the sum of t70 was a flair and adequate rent tar 
the premises, at that period, and has so remained to the present time.— « 
And that under these circumstances, I have disallowed the claim of the 
said Complainants ; not conceiving this a case in which a mortgagee 
in possession should be charged beyond the amount actaally received on 
the ground of wilfiil default, or defect of diligence. 

And as to such part of the decree as directs an account to be taken of 
the injury, waste, or deterioration of the mortgaged premises, or in the 
w$i^e tbereofj^ by W. 6. D. or by those under him, I report ;— -* 
. That I have taken the rule of the court to be that a moHgagee in poe- 
iwsiqn is in Equity chargeable only for waste, technically so called^ 
or wiUkil neglect, producing an injury and deterioration of the premise^ 
but is not liable for a diminution of value, which may be accounted for 
by the lapse of time merely. And I find, that the premises were, in the 
month of MaiTh, I8O3, at the commencement of the possession of the 
said W. 6. D. in about the same situation as to fences and buildings, as 
dt present. That a considerable quantity of timber, young, and old, 
was at that period upon the premises. That tlie whole of such tioiber 
has been cut down, and that the place is now entirely destitute of wood. 
But I find from the testimony of several witnesses, that the qoautify of 
ifQod upan tlic place would not have been sufficient to supply the ordina* 
ry consumption for fire wood and repaira. — ^Tliat the young timber could 
not have been preserved, if fire wood was taken from the premises, and 
that a considerable quantity of wood has been taken from other pieces of 
laud belonging to said W. G. D. for the consumption of the place, by his 
permission ; under these circumstances, I have found no reason to charge 
the said defendant with any sum of money on the ground of such destruc- 
tion of th^ wood, nor, in my opinion, does the testimony supply any 
ground to charge the defendants by reason of any improper cultivation, 
91* iindue exhaustion of the farm. 

And a.% to such part of the decree as directs tlie master to take an ac- 
count of the value of , the beneficial and permanent improvements, now 
existing, if any, which the said W. G. D. hath caused to be made upon 
f be fl^Hl mortgaiged premises, I report ; — 
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That I have taken the rules of the court to be, that fidditifnifJ yermfs- 
n^nt improvements upon the premises, made by a Mor^|^ in posses- 
BioDy shall be paid fur only by their value atihe time of the redejivery of 
possession, but that lie shall be allowed the actual costs of necessary ro- 
pairsy whatever may be the existing value of the subject upon which Uiey 
were made,— That the allowanceof the same is to be determined by thei^ 
necessity for the pres^vation of the premises in the aame cqnditiony or 
the producing of the rent charged to the mortgagee. 

.^pd further, that I have not considered the omission of the deqree to 
provide for an allowance for necessary rcpairsn as precluding me frpm 
making it, according to their cost. 

And having examined the testimony as to the expendittti:es of ttie 
said W. G. D. and work performed by liim upon the premises, with a 
view to these rules, I find — tliat fin early period of the possession of B. 
McV. as tenant of said O. and as it appears during the first year, tl^ 
said D. employed said McY. to build about fifty rod of stone fenqe^ 
vpon the premises, and allowed him fifty cents a rod for the sayie, and 
that the amount was credited upon the rent pa^'able by said McY* thfit 
such price allowed appears to have been reasonable* That at that time, 
the fences were in a decayed conditioni and that such piece of stone fence^ 
is at the present time considerably sunken and out of repair, and tlie 
premises as to fences, are in about the same repair, as when "McV. 
took possession,— that consequently the allowance, if any, which could be 
made for the same, by its existing value, as a permanent improvement 
would be very trifling — but that I have considered the same as a neces- 
sary expense for the repair of tlie premises ; and as a cause of the in- 
crease of rent afterwards received and actually charged, and have tliere- 
fore allowed the same. 

And I ffirtber fi.nd,-^That during the first three years the possc^on of 
A. M., as tenant of said D., after J. McV. ; and as it appears during 
the second year of such possession, the said D. built a. small piece of 
stone wall upon the premises, stated by A. M. to have been between ten 
and twenty rod, and the coat of which was about the sum of five shillings 
a rod ^— that the same is now out of repair, aod in a decayed cpndition ; 
but that I have allowed its j^ctual co^t, conceiving it a necessary repair. 
And furthei*, that it appears, tiiat the said A. M. has advanced the 
money for the payment of taxe9 upon the premises, and receipts are taken 
to himself. That he has stated in bis testimony in chief, that ho is to be 
i^Uowed for the safoe by W. G. D., the leases to him not containing anjr 
covenant for the payment of the s^me by himself, and that tJiere is an un* 
settled account between himself and said Denniston, — and that I have al- 
lowed the amount of such tai^ tp said D., so for as any proof of pay- 
ment has been produced to me. 

And I furtlier report, that I have considered the defendant W. G. D., 
previous to the ,1st April, 181 1, as a creditor^ by the bonda and mert- 
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]$age8 held by hini, and by his disburseolenta on the prembes, reoemqg 
^rtial payments in liquidation of his claiai» by means of the rents wrf 
profltSf— -that I have not allo^Wed interest upon the rents up to that tl8ie» 
nor upon the disbarseoionts of the defendant W. G. D. ; and interest upoo 
the bonds and mor<|;ages being stopped previous to the commenceotent of 
the reception of the rents, such partial payments have gone in extinctloii 
of a dead sum ; and therefore I have not found it necessary to make any 
rest in the account, brfore such last mentioned date. 

And I find that on tlie said ftrit day of April, 1811, the total oFtlie 
cents received had {ully discharged the total amount in any manner due 
to the said W. G. O., according to the allowances made by me, and that 
there was a balance then in his hantl^ of S19950. That from that tiara 
thave considered the said defendant W. G. O. as becoming a naked trus- 
tee, retaining monies in his hands, which the complainants were entitloif 
* to receive, and therefore chargeable with interest on his annual balances. 
And I have stated the residue of the account with annual rests, and in 
vchedule B., to this report annexed, have stated an account of interest 
upon the annual balances, the total amount of which balances is the sum 
of S62r,£2 cents, and of interest $(^22, making together the sum of 
9849,22, which sum I report chargeable to the defendant W. G. D. 

All which I respectfully submit. 



Number 29« 

OBJECTIONS TO DRAFT OP MASTER'S REPORT. 

In Chancery. 

W. G. D. and others ^ 

adj. I OBJECTIONS talcen by the defend- 

R. R. B. and others. J anta to the draft of the report in thb cause, 

prepared by M. H. Esq. the Master to 
whom this oause stands referred. 
1st OBJECTION.— For that in the computaHon of tlie interest 
due upon the bonds and mortgages inentioned in the report, the Master 
has stopped the interest on the l ith day of March, 180^, which ought to 
have been allowed to this time according to the decree, and at the same 
time the Master has charged the defendant W. G. D* with the whole 
reirts and profits of the premises in question down the time of making his 
report. 

2d. For that an allowance ought to have been made to the defendant 
W» G. D. for the V4ilue of the fire wood furbished by hiui to the tenants 
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ill possession^ or a dednction on that accoont ought to have been made 
from the rents with which he is charged by the said report. 

dd. For that allowance oaght to have been made for a greater quantity 
of stone fence built on the premises, and for rails brought thereon from 
other premises or procured by the defendant W. 6. D. according to the 
eTidence before the Master. 

4 th. For tliat the defendant W. 6. D. is charged by the report with 
Interest on tb^ annual balances of the monies receited, or which are 
cbarged to him for what he might hare received for the said rents, when 
in fact such rents have not been annually received, and if so calculated, 
compound interest will in effect be charged against him, when at the 
same time no interest whatever is allowed on the debt or demands due on 
tbe said bonds and mortgages* after the llth. day of March, 1805, and 
also for that no interest is allowed on the sums credited to the said W. 0« 
D. for the additional building, and the stone walU and other fences, and 
iiDiMxivements made or caused to be made by him on the premises. 

3. R. Sol. 



These objections were turned into exceptions, and overruled, November 
term, 18^8. 
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NVMWBtt 30« 

IN the case prepared for the Court of Errors ui th« camm «f 
SjiwAv. SkmghUm, a calculation wa» made» showing that upon tfM prii^ 
eiple of giving credit for the interest of payments, (instead of dedueiii^ 
ttem from the interest 4ae» from the principal if greater than tbe inle- 
nst») ft dehl majr b^ paid in 21 jrears by paying interest only widMMit 

a* cent of principal. 

The statement is this ; 



J}t. 



withB. 



Cr. 

















• 


«g 


Interest. 


1795 


To amount 


Dolls. 


Cts. 


1796 




DoUs. 


Cts. 


i 


I>oIl8.iCti. 

98)00 


Jan* 1. 


due 


1000 


00 


Jan. 1. 


By Cash 


70 


00 


20 


1816 


„ Interest 






1797 


w 












Jan. 1. 


21 years 


1470 


00 


Jan. 1. 


J> J> 


70 


00 


19 


93 


10 




' 






1798 


U 5> 


70 


00 


18 


88 


20 










1799 


)> »J 


70 


00 


17 


83 


20 










1800 


>9 1J 


70 


00 


16 


78 


40 










1801 


55 55 


70 


00 


15 


73 


50 










1802 


55 55 


70 


00 


14 


68 


60 










1803 


55 55 


70 


00 


13 


63 


90 


• 








1804 


55 55 


70 


00 


12 


58 


80 






- 




1805 


55 55 


70 


00 


11 


53 


90 










1806 


55 55 


70 


00 


10 


49 


00 










1807 


55 55 


70 


00' 


9 


44 


10 




^ 






1808 


55 55 


70 


00 


8 


39 


20 


^ 








1809 


55 55 


70 


00 


7 


34 


30 




» 


• 




1810 


55 55 


70 


00 


6 


29 


40 




• 






1811 


55 55 


70 


00 


5 


24 


50 










1812 


55 55 


70 


00 


4 


19 


60 


* 








1813 


55 55 


70 


00 


3 


14 70 ' 




- 






1814 


55 55 


70 


00 


2 


9 80 










1815 


". ". 


70 


00 


1 


4 90 










1816 


nai«1 fhis ^ov 70 


00 




- 


• 








• ^^ • ^^ WP-^^*^* ^■■•■fcj ^ 


LACIrT • \^ 


%^\/ 


• 


1029|00 




■ 






Total paid 


1470 


00 






•■ 






Interest thereon 


1029 


00 




1 




, 


22470 


00 




1 


















2499 


00 














Amount Dr. side 
Bal. due by Cr. 


2470 


00 






1 


% 291 


ool ' 
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NUMBEH 31a 

m 

ACCOUNT in Mstell v Mstell, Credits being applied at every 
period when they exceeded the interest then due, in extinguishing priocH 
pal :- — Commencing one year from Testator's death* 



1816 
8ept. 1. 


Debits this year per Schedule A 
Credits „ „ „ „ B 

Debit 

Interest - - ^ - 

« 

By Credit this day 

Balance due - -^ 
Debit . - . . 

Interest - - - . 

By further credits - * . 
Balance due ... 
Interest - - • . 

By further credits - 

Balance due ... 
To debit - ... 

Interest - - - - 

By credit . - - - 

Balance due - - - 

To debit .... 

„ do. . - - - 

„ do. - . - • 

„ do. . . - - 

Interest • - - • 

Carried over 


Princi 

3810 
1707 


pal. 

67 
86 

81 
31 

10 

22 
00 

22 
16 

65 

03 
50 

53 

42 

96 

37 

59 
00 

19 

78 
00 

78 
62 
75 
99 

47 

41 
"'US 


12 


2102 

277 

23 


Oct. 22. 


2403 
62 


Nov. l" 


2341 
119 

35 


1817 
Jan. 6. 


2496 
55 


Mar. 12. 


2440 
GO 


Mar. 12. 


2470 
143 


April 15. 
„ 30. 


2327 
110 

22 


„ 80. 


2459 
210 


May 1. 
Aug. 1. 
Nov. 1. 

T8 18. Feb. I. 


2249 

45 

118 

130 

101 

161 




2808 



Time 
Da vs. 



52 
40 



76 
67 



65 



49 
15 



Interest 



20 
2 



23 



34 
1 



97 
. IS 

10 



35 



SO 



21 



341 
249 

157 
65 



2 
5 
3 
1 



12 
53 

65 



42 



88 
31 



22 19 



342' 147 55 



98 
67 
95 
26 



1611 41 



46 



April 7. 



99 



May 6. 



V 



June 12. 



«> 



22. 



Aug. 25. 
Nov. 17. 

1819 
Jan. 2. 
Feb. 1. 

April 9. 



at 

May 1. 
Aug. 1. 
Not. 1. 
1820 
Feb. 1. 

April 10. 



May 1. 



6. 



• 

Brought over 
By Credits 

Balance due 

Interest 

By Credit - 

m 

To balance 
Interest 

Credit 

Balance 
Interest 

Credits 

To balance 
„ Debit 
n do. 

„ do. - 
„ do. - 

Interest 

By Credits 

Balance 
To debit - 
do. 
do* 

do. 
Interest 

By Credits 

To Balaikce 
„ Debit 

Interest 
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MAS 
• • <« 

• m ■ a 

«c - - 

•■ •• w 

• ^ • 

- * • 

* • « 

Carried up 


2808 
260 


02 
00 

02 

17 

19 
00 

19 

83 

02 
00 

02 

75 

77 
00 

77 
SO 
52 

00 
92 

07 

58 
00 

58 
11 
11 
11 

11 

26 

( 

28 
18 

10 
11 

52 

73 


29 
S7 
10 

291 

227 
143 

97 
67 

lyr. 1 
344 
252 
160 

68 

26 
5 


14 

17 

4 

134 
9 

4 

6 
1 


17 

• 

83 

75 

92 
16 
00 

08 
91 


2548 
14 


2562 
50 


2512 
17 


2530 
58 


247 2 

4 


2476 
59 


2417 
210 
145 

327 
148 

155 


156 

213 
8 
6 

4 

1 
235 

17 
17 


07 

77 
97 
57 
18 

77 
26 

39 
IS 

52 


3405 
360 


3045 
136 
136 
136 

136 

235 


3825 
336 


3489 
136 

17 


3642 





r 
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May 6. 


Brought up 
By Credit 


- 


Aug. 1. 


Balance 
Debit * 


. 


Sept. 1. 


Interest 


• ■> • 


Aug. 5. 


By Credit 


" • • 


Sept. 1. 

1 


Balance due 

% 


. 



S6S 



364£ 
50 


f3 
00 

7S 
11 

42 

26 

26 


3592 
136 

81 


3810 
30 


S3780 





iir 

31 



8P 62 

ao 



81 42 



NUMBEB 32. 

THE same Account stated with a quarter yearly rents to deduct 
the excess from the Principal. 



1816 
Sept. 1. 


To debits pr 
schedule A 


Prin 

pal 

3810 


ci- 
67 


Time 
Days 


In^ 
re 


ie- 
ist 


1816 
Sept. 1. 


. By Credits pr 
1 schedules 


1707 


86, 


_ 


4«. Balance 


2102 


81 


91 


36 


69 




Balance 


2102 


81 


12. 


„ Debit 


277 


31 


79 


4 


20 






3810 


W 


Nov. 1. 


„ Do- 


119 


16 


30 




^ 


Dec. 1. 


J) Credits this 




™^ 






41 


57 




41 


57 


- 


Quarter 
Balance 


62 

2478 


00 
85 


Dec* i; 


• 

M Balance 


2540 
2478 


85 
85 


90 


42 


78 


1817 
Mar,l. 


n Credits this 


2540 


85 




„ Interest 


42 


78 










quarter 
Balance 


58 
2462 


87 
76 


1817 




2521 


03 










■ 


2521 


63 


Mar. 1. 
April IS, 
May I- 


M Balance 
„ Debit 
„ Do. 

Interest 


2462 

110 

45 

44 


76 
00 
62 

70 


92 
46 
31 


" 43 
44 


4€ 
97 

27 

70 


June 1. 


..Credits this 
quarter 
Balance 


350 
2313 


00 

08 


1 


- 


2663 


08 




1 1 






« 


2663 


08 



364 



1817 
June 1. 
Aug. ll 

Nov. 1. 
1818 

Feb. i. 
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•» Do- 
„ Do. 

Interest 



June^ 1. 

Ang. 25. 

'Sept. 1. 



M 



Not. 17. 

1819 
Jan. 1. 
Feb. 1. 
May 1. 

June 1. 



Aug. 1. 

Nov. 1. 
1820 
Feb. i. 
May 1. 

^une 1. 



1 
I 

To Balance 2313 

Debit 



08 



Aug. 1. 



Sept. 1 



I 118 75 

I 130.99 

101 47 

176 148 

2840 77 



„ Balance 2530 177 
„ Debit 210 j30 

44 891 

2785 96 



n 



Interest 



365 
304 


161 
6 


212 


5 


120 


2 




176 


92 
6 


44 



91 
92 

32 

33 

48 



u. Balance 
,. Debit 



u Do. 
>» Do. 
Do. 



** 



Interest 



», Balance 
,» Debit 

• 

» Do. 

„ Do. 
„ Do. 

,, Interest 



Balance 

Debits 

Interest 



2668 96 

145 ' 5^ 

I 

327 00 
:i48 9^ 
136 11 

158 76 

3585 27 

3225 27 
136 11 



136 



136 



273 

195 

149 

120 

31 



44 



11 



11 



136 It 

243 15 

4012 :86 

3626 68 
136!H 
64|79 



365 
304 

212 

120 
31 



139 
5 



65 
24 

89 



1817 
Sept. 1. 

Dec. 1. 

1818 
Mar. 1. 

Junel. 



158 



225 

7 

5 
3 



243 



92 
31 



3827 



58 



Balance due ^797 =58 



63 
64 



77 

43 

34 
42 
80 

76 



76 
93 

53 

13 
80 

15 



817 



99 
80 

79 

12 



Sept 1. 



»» 



Dec. 1. 

1819 
Mar. 1. 

June 1. 



I 
By credits this. 

quarter 00 

,, Do. Do. 50 

„ Do. Do. 

Do. Do. 

Balance 



M 



00 
00 



2840 77 



„ Credits this' 
quarter 
M Balance 




„ Credits this 
quarter 
„ Do. Do. 

„ Do. Do. 
,, Balance 



Sept. 1. 

Dec. 1. 

1820 

Mar. 1. 

June 1. 



Sept. 1. 



„ Credits this 
quarter 
„ Do. Do. 

M Do. Do. 
., Do. Do. 



Balance 



n Credits 
,» Balance 



117 
2668 



00 00 

ooloo. 

36000 

S225|27 




4012:86 



SO 00 
3797 » 



3827 85 
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Number 33. 
The same account with Interest upon the yearly balances. 



181S Sept. 1. 

18ir Sept. 1. 

1818 Sept. 1. 

1819 Sept. 1. 

1920 Sept. 1. 



To balance due 

Interest 4 years 

balance this year 

Interest 3 years 

balance this year 

Interest S years 

balance this year 

Interest 1 year 



>» 



n 



$9 



i» 



» 



M 



M 



t» 



balance this year 



Whole Interest 
Total due 



Principal 
SIOS 81 



199 
15 

533 

128 




97 
76 
66 



Interest 
58875 



46 
26 



S 3650 72 



41 
2 

S7 



26 670 



96 
20 

35 
26 



NUMBEB 34. 



1816. 
1817. 



_ N 

The same Account coinpoundin^ the Interest. 



Sept. 1. 
Sept. 1. 



M 



1818. Sept. 1. 



9» 



1819. Sept. 1. 



M 



1820, Sept. 1. 



To balance due 
^ Interest one year 
„ Balance this year 

Amount due 
„ Interest one year 
„ Balance this year 

Amount due 
„ Interest one year 
„ Balance this year 

Amount due 

„ Interest one year 

„ Balance this year 



Principal 

2102 8 J 

14719 

199 97 



Interest 
14719 



2449 97 

171 49 

15 76 



2637122 

• 18460 

533 66 



3355:48 
234 88 
128 26 



17149 



£371862 



184 60 



234 88 



73816 



566 
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ITUMBBK 35* 



The same acoonnt, computing Compound Interest by the scale. No. 31 



£2102 

199 

15 

533 

128 


81 
97 
76 
66 

26 

46 
14 

60 


£2980 
738 


83718 



at 7 77-100 per cent 
at 7 50-100 « 
at 7 24i-100,» 
at 7 



t» 



99 



n 



» 



Years 




4 


S655 


S 


44 


2 


3 


1 


S7 


738 


— 





a 



ss 



14 



Number 36. 



A scale of the gain hj compounding Interest, for each of twenty yeais^ 

and the annual per centage. 



Sum 



2 100 



» 

M 
» 
M 

ty 

If 
«» 



J Simple 
Interest 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 

12 
13 
14 
15 
16 
17 
18 
19 
201 



107 

114 

121 

128 

135 

142 

149 

156 

163 

170 

177 

184 

191 

198 

205 

212 

219 

^26 

233 

240 



Compo uiffd 
Interest 



107 
114 
122 
131 
140 
150 
160 
171 
183 
196 
210 
225 
240 
257 
275 
295 
315 

337 
361 
686 



49 

50 

07J 

24| 

05- 

55 

78 

80 

66 

42 

15 

91 

77 

81 

11 

76 

86 

51 

81 



Gain bj 
Compound 



49 
50 
071; 
24i 
805 



1 

3 



11 
15 
20 
26 
33 
41 
49 
59 



Yearly Per centage 
Averager 



55 

78 

80 

66 

42i 

15 

91 

77 



7081 
8311 
96,76 



111 
128 
146 



1 



86 
51 
81 



84i 
50 

105 



1 
1 
1 

2 

2 

3 

3 

3 

4 

4 

5 

5 



34 
65 
97 
31 
66 
04 
43 
84 
27 
72 
19 
69 
21 
6176 
34 



7 fi4M00 

r 50-100 

7 77-100 

8 05-100 
8 34-100 
8 65-100 

8 97-100 

9 31-100 
9 66-100 

10 04-100 
10 43-100 

10 84-100 

11 27-100 

11 72-100 

12 19-100 

12 69-lOQ 

13 21-100' 

13 76-100 

14 34-100 
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Number S7. 



rrATE OF FACTS AND PROPOSAL FOR THE APPOINT- 
MENT OF A GUARDIAN. 



IN the matter of the 
Guardianship of A. B. an Infant 



.} 



THE state of facts and proposal of C* t). for 
his appointment of guardian of the estate and 
person of A. B. the Infant, — Sheweth :-^ 
That the above named A. B. is an infant under the age of 2 1 years^ 
o wit* of the age of 15 years, and about 5 months. 

That C. D. is uncle of the said infant by his father's side, and £. P. 
ind O. H. are uncles of the said infant by the mother's side, and that 
the said infant has no other relations who would be entitled to a dis- 
tributive share of his personal estate, if he were dead intestate.(a) 

That the estate of tlie infant consists of a house and lot of ground 
situate in the city of New York, estimated to be worth the sum of 
Si 0,000, and yielding an annual rent J(600, which real estate has de- 
scended upon the said infant, as heir at law of his father J. B. who 
died without devising the same. 

That the said infant is also entitled to th^ sum of S3000 stock of the 
Bank of New York standing on the books of the said Bank, in the name 
of his said Father who died intestate, and that the above stated comprise 
all the real and personal Estate of the said Infant. 

The said C. D. proposes himself to be the guardian of the person and 
estate of the said Infant, and G. H. of the City of New York Merchant, 
and I. K. of the same place Grocer as his sureties, and that the bond to 
be taken for the faithful discharge of his duties be in the sum of 8 

And the said C. D* craves leave to alter or add to this state of Facts 
and proposal, as he may be advised. 

AFFIDAVIT. 

State of ^ew York ss. C. D. of tlie City of New York, Merchant, be- 
ing duly sworn, saith, that the matters set forth in the foregoing state of 
facts are true to the best of his knowledge and belief. 

Sworn, &c. &c. - 

n~ ■ — - ir ■■■ III. __■ _j . ■ ■ !■ " ^ - — — ' - - - ^ ■ — ■ - - ■ - - . 

(a) This ifl the general legal conitruction of the Term Relations' 1 Atk. 4GP. 
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NUMBEK 38. 

AFFIDAVIT OF SURETIES. 

STATE of New York ss. O. H. of the city of New York, Mer- 
chant, and J. K. of the same place. Grocer, being duly 8worn, make ostk 
and 8ay, — ^and first the said G. H saitb, that he is fully and trulj woiHi 
the sum of i over and above all incumbrances and just debts paid. 

And the said J. R. for himself saitb, that he js worth the sum ci S 
over and above all incumbrances and just debts paid. 
Sworn, &c, &c. 



NrMBEft 30. 



REPORT. 

Title. 

To the Honorable, &c. &c. 
IN pursuance of the 44th general rule of this Hononrable Coart, 
C. D. of the City of New York hath applied to me^ one of the Masters 
of this co^rt, to ascertain and report upon the matters by the said role di- 
rected to be ascertained, previous to the presenting of a petition for tiie 
appointment of a Guardian of the person and estate of the above named 
Infant ; upon which, I report, — that the said A. B. is an infant of the age 
of(l5 years and 5 months j) — (and did before me upon a private exami- 
nation freely nominate and consent to the appointment of the said C. D. 
as the Guardian of his person and estate.) 

(That the Relations of the said Infant are the said C. J). an Uncle by 
the Father's side, and E. F. and G. H. Uncles by the Mother's side.) 

That the said infant is seized of or well entitled to real estate of the 
value of 210,000, and yielding an annual Income of jS600, and that 
such estate consists of, &c. &c. 

That the said Infant is also entitled to personal estate of the value of 
S5000 consisting of, &c. &c. 

The total annual income of the estate of the said infant is abont the 
sum of 8950. 

That the said C. D. proposed as guardian of tlie said Infant is a res- 
ident of the City of New York, SI man of family', and of general repute, 
both as to circumstances and integrity, as apiKars by the testimony of 
witnesses examined before me ; (and that the said infant has been proper- 
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ly treats and Mutated bj the said C. D. since the death of such infaiit's 
father) I have for the reasons aforesaid, approved of said C. D. to be ap- 
pointed the Guardian of the person and estate of the Infant. And I have 
examined 6. H. and I. R. proposed as sureties of the said C. D. as to 
their sufficiency (^or, an affidavit of 6. H. and I. K. proposed as sureties, 
of the said C. D. as to their sufficiency has been laid before oie» i and I 
And them proper and competent persons to be such sureties, and I am of 
opinion that the bond to be given by the said C. D. together with the said 
6. H. and I. K.^ as his sureties, be in the sum of j5 10,000* 

All which, &c. &c« 



NvuAt^a 40. 



PETITION FOR APPOINTMENT. 

In the Matter of the Guardianship 1 
of A. B. an Infant. J . 

To the Honorable, &c. &c. 
The Petition of, &c. &c. &c. 

THAT the above named A. B. is an infant under the age of 16 
years and your petitioner is desirous of being appointed guardian of his 
person and estate. 

That your petitioner has procured a report (accompanying this petition 
and to which he refersO from M. H. one of the Masters of this Court, set- 
ting forth tlie amount of estate real and personal of such infant, the annu- 
al value of his real estate, his age, and other material matters ; and ap* 
proving of your petitioner as Guardian of such infant, and of 6. H. and 
I. K. of the City of New York as his sureties ; and fixing the sum in 
which security should be given by your petitioner and his suretiee 
atS 

Tour petitioner therefore prays, that he may, by order of this ooart, 
be appointed the Guardian of the person, and estate of the said A. B. 
the infant upon his executing, together with his said sureties, a bond in 
the usual form In the said sum of S to be approved of by one 

of the Mastera of the court, and filed with the Assistant Register thereof, 

47 
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BOND OF GUARDIAN. 

KNOW all Men by these Presents, that we A. B. of the city of 
New York, Merchant, and CD. of the same place, Gentleman, are held 
and>firmly bound unto E. F. of the same place, an Infant under the age 
of 21 years, in the penal sum of S to be paid to the said E, F. 

his heirs, executors, administrators or assigns ; for which payment, well 
and truly to be made, we bind ourselves, our heirs, executors and adminis- 
trators, firmly by these presents. Sealed with our seals, &c« &c« 

Whereas by an order of the court of chancery of the state of New 
York, entered the day of in the matter of £. 

F. an Infant, the above bounden A. B. was appointed a guardian of the 
above named E. F. an infant as aforesaid, to have the care and custodj 
of the said Infant, and the management of his estate. 

Now therefore the condition of this obligation is sudi, that if the above 
bounden A. B. shall and do faithfully and justly perform his trust as such 
Guardian, and duly observe such orders, as the chancellor shall make in 
the premises in relation to such trusts, then this obligation to be vmd, 
otherwise of full force and effect. 



Number 42. 



REPORT ON REFERENCE AS TO INFANT TRUSTEE OR 

MORTGAGEE. 



.. B. j- 



^Ex parte G. H. 

In the matter of A. B. J* REPORT, 

an infant Trustee* 



To the Honorable, &;c. &c. 
THAT by a deed of bargain and sate dated 1st June 1819, C. 
D. late of the City of New York, for the consideration of one dollar paid 
to him as therein mentioned, granted,^ bargained, and sold unto E. F. 
late of the same place, his heirs, and assigns certain messuages and par- 
cels of land, situate in the city of New York, and state of New York, 
and therein mentioned and described in trust to sell the same and out of 
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the proceeds to pay certain creditors of the said C. D. therein named 
and specified, the sums therein mentioned, and if any part of such prem- 
ises remained unsold after tlie execution of such trusts, to re-convey such 
part to the said G. D. his heirs or assigns, or to such person or persons^ 
as he by instrument under seal in his life time, or hy his last will and 
testament shall direct ; which deed of bargain and sale was duly recorded 
in the office of, &c. &c. 

And I further report, that on the 25 day of June 1820, the said C. D. 
departed this life, having first nrade and duly executed, and published his 
last will and testament, dated the 1 May 1820 in due form to pass real 
estate, whereby after reciting the aforesaid deed and its trusts, and that 
all the debts, mentioned and intended to be secured therein had beep fully 
paid and satisfied, except the sum of K500 due and owing to L. M. o£ 
&c. and which debt would be speedily paid off by the proceeds of a lot 
of land, parcel of such conveyed premises theretofore sold, and also recit- 
ing that certain parcels of such premises remained unsold, did will, di- 
rect, and appoint, that the said C. D« should convey all such remaining 
lots and parcels, to G. H. of the city of New York, and did thereby give, 
and devise the same, and all his right, title, and interest - therein, \q the 
said G, H. in fee simple. 

And I further report, that I have received sufficient proof of the full 
discharge or release of all the debts specified in such deed of trusty and. 
secured to be paid thereby, having inspected vouchers therefor, and been, 
attended by several of such creditors, and received their admission of 
such payment, and taken strict proof of such payment, or satisfaction in. 
- cases in which the creditor did not attend before me.(a) 

And further, that on tlie 10 day of August 1820, the said E. F. de- 
parted this life without leaving a will, and leaving A. B. his only child 
and heir at law ; and without having conveyed the remainder of such 
parcels of land to the said G. H. as directed by the will of tlie said C. D. 
to do. 

That the said A. B. is an Infant of the age of 16 y^^ars and 5 months. 

That the parcels of land and Messuages so remaining unsold.are known 
and describeid in the said deed of trust as follows, to wit — All 9lc &c. 

And I find that the said A. B. is an it)fant trustee of such last describ- 
ed premises remaining unsold, within the intent and meaning of the act 
of the Legislature of the State of New York, entitled an act concerning 
Ideots, Lunatics and Infa;i.t Trustees, and tb^t sucli^ remaining parcels of 
land ought to be conveyed to G. H. of the city of New York, before nam- 
ed^ All which, &c. 



(a) The finding of the Infant a trustee in this case depends upon the debts being 
paid, otherwise he would hare a duty to perform. Therefore the Mkster should be par- 
ticalar as to that fact. See ex parte Finten, 3 Vesey and Beames, 149. 

See a report minutely stated in Attorney General *v Pomfret :1 Coxe'^s Cases.— For a re 
port where the infant is heir of ambrtgage^ See 2 Fowlet^s EiL\ Pr. 433. recited in an nrtirr. 
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NlTMBEB 43, 



STATE OF PACTS AND PROPOSAL ON APPROVAL OF THE 

COMMITTEE OF A LUNATIC, 

TttU. 

The state of facts and proposal of A. 
B« upon ^tbe reference to M* H. one of 
the Masters of this courtt for the appro- 
yal of a committee of the person and es- 
tate of C. D. a lunatic. 
THAT the above named A. B. the petitioner is brother of tbe 
ianatict and of the age of years. That M. D. the wife of the laiia- 
tic, is livingi and that* he has three children, and no more liTingy viz. 
W. 8. and B. all of whom are minors ; that the lunatic has also, a sis- 
ter living married to W. H. 

That the estate of the said lunatic consists offset out estate shortly,, 
■itiiation» value* and yearly income, distinguishing real and personal.) 

And the said A. B. proposes himself as committee of the estate of (he 
said lunatic^'and himself together with the said M. D. wife of the lu- 
natic to be the committee of his person ; and he further proposes J. L. 
and M. H. of, &c. ^c. to tjfi his suretiea as the committee of tbe luna- 
tic's estate. 

AFFIDAVIT. 

A. B. of, tfC. being sworp, saith that th^ mi^tters of fact set forth in 
the above state of facts are t|*ue. 
SworUi^ &c. &Cf 



NuifBEB 44, 



AFFIDAVIT SURETIES, 



STATE of New York ss. J. L. of, &c. and M. R. of, &c. be- 
ing duly sworn, mai^e oi^th and say :— And first the said J. L. for him- 
self saith, that he is truly and fully worth the sum of g over and 
above all just debts paid, and the said M. R. for himself saith, that he is 
worth truly and AiUy the sum of 8 after all just debts paid. 
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NVMBEB 45. 



REPORT OF APPROVAL COMMITTEE. 

ji the matter of L. M* 1 

a Lunatic. J To the Honorable^ &c. 

IN pursuance of» &c. I the subscribert &c. &c. do certify that I 
lave been attended by the solicitor of A. B. brother of the above named 
Dnatic, and by the solicitor of C» D. wife of the said lunatic* and of E« 
T; &c. that the said C. D. wife of the lunatic, and the said E. F. were 
iroposed as proper persons to be appointed committees of the person 
»f the said lunatic. That I have considered the said proposal* and 
bund (by affidavits laid before me*) or (by witnesses examined by me) 
hat the said Ji. S* is the brother of the said lunatic ; that the said lu- 
latic has no children* nor the issue of any children* living, that he has 
lot any other next of kin* but his brother the said E. B, and another 
urother JD. B.f and that no objection having been made to the said pro- 
losal by* or on behalf of any of the parties before mentioned* I have a]!- 
proved of the said C. D. and E. F. as fit and proper persons to be ap- 
pointed committees of the said lunatic's person. 

And I further report* that the said A. B. has been pmposed the com- 
oaittee of the estate of the said lunatic* and having examined witnesses 
fts to the character of the said A. B, and capacity to conduct business* 
and no objections being made to his appointment, I am of opinion that 
the said C. D. is the most fit and proper person to be appointed the com- 
mittee of the estate of the said lunatic. 

And I further report* that L. M. of* &c. and N. O. of* &c. have been 
proposed before me as suretie? of the said committee* and their several 
affidavits in support of tlieir sufficiency have been laid before me ; and 
that I have approved of the said L. M. and N. O. as sureties of the 
said committeci and thinly proper that the amount of the security to be 
given by the said committee* and his said sureties should be the sum 
of jS All which* fcc. &c. 

JVbfe. If there are various claimants* the proposal of each should Le 
stated in the report ; with either a summary of the evidence as to the 
qualifications of each* laid before him* (which is the English practice) 
or, the Master may refer to th^ affidavits laid before him in their sup' 
port ; and in bis discretion annex copies* If it is intended to contest 
his decision* this will be proper. 
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Number 46. 
RECOGNIZANCE. 

KNOW all men by tliese presents, that we A. B., C« D. aod E. 
F., all of the city, county and state of New York, are held and fimly 
bound to the people of the state of New York, in the sum of 
dollars lawful money of the United States of America, to be paid aflta 
the said people ; for which payment, we bind ourselves, our heirs, exe- 
cutors, and administrators, jointly and seTerally by these presents. 
Sealed with our seals, and dated the day of in the year of 

our Lord one thousand eight hundred and eighteen. 

Whereas, by an order of the Chancellor of the State of New York, 
the above named A. B. hath been appointed guardian and committee of 
the person and estate of a lunatic. 

Now, the condition of this obligation is such, that if the said A. B. 
shall well and faithfully perform the trust and oflke of guardian, Mti 
committee of the person and estate, real and personal of the said ianatic, 
and shall account to the Court of Chancery of the State of New York, 
according to law, then this obligation to be void ; else to remain in Ml 
force and virtue. 
Sealed and delivered '\ A. B. 

in the presence of > G. D. 

G. H. and I. J. J E. F. 



MASTER'S CERTIFICATE. 

# 

I certify, tliat in pursuance of an order of the honorable court of 
Chancery of the State of New York, made on the day of Inst. 

I have perused the within bond, and do approve of the same. 

Dated the day of in the year of ^ our Lord, 1818. 

X. H. Master in Chancery. 



NUMBBB 47. 



STATE OF FACTS AND PROPOSAL ON APPOINTMENT 

OF A RECEIVER. 

Title. 

A. B. the plaintiff proposes T. L. of, &c. to be the receiver 
of the rents and profits of the estates in the pleadings in this cause men* 
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tioned^ (or) of the claims, demands, produce, interest, dividends, and 
other outstanding property in the pleadings, &c. and the said T. L. pro* 
pos«s G. B. and M. B. of &c. to be his sureties. 

The lands, tenements, and premises, and the jiersonal estate in the 
pleadings in this cause mentioned, and whereof a receiver is directed to 
be appointed, are as follows, to wit. A certain farm or piece of land, 
situate in the county of State of New York, consisting of 200 

acres of land, and let at the yearly I'ent of S200, or of the . estimated 
value of S^OOO, of a certain bond executed by, &c. &c. 

AFFIDAVIT. 

A. B. of, &c. being sworn, &c. saith, that the several pieces or par- 
cels of land, tenements, and items of personal estate, contained and set 
forth in the annexed state of facts, is in all respects a full and true state- 
ment of the lands, tenements, hereditaments, and personal estate in the 
pleadings in this cause mentioned, and whereof a receiver is directed to be 
appointed and the value, income, rent, profit, interest, or produce of the 
same. 



Number 48. 



AFFIDAVIT OF SURETIES. 

Title. 
W. C. of, &c. and T. V. of, &c. severally make oath and say ; 
and first, this deponent W. C. for himself, saith, that he is worth the 
sum of i2^000, (double the amount of the yearly rent of the estates) after 
all his debts are paid. And this deponent T. V. for himself saitli, that 
he is worth the sum of £^2000, (as before) after all his debts are paid. 



Number 49. 

REPORT RECEIVER. 

TiiU. 
THAT the said (compls.) have proposed before me, A. B. of, &c. to be 
the receiver of the Estates in question in this cause, and E. F. and G. 
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H* of, &c. to be his soreties. Tbat liaving considered the same, and ra. 
ceived testimony as to the sufficiency of the proposed sureties, I did ap- 
prove of the said proposal. 

That a recognizance in the sum of S$ duly to account for what 

the said receiver shall receive, has beeii allowed by me, and entered iaU 
by the said A. B. and the said C. D. and E. F. as his sureties, and tkii 
tlierefore I have appointed, and do appoint the said A. B, the receiTer 
of the estates in question in this cause. 
All which, &c. 



NUMBBB 50. 

RECOGNIZANCE OP RECEIVER. 

KNOW all men by these presents that we A. B. and C. D. ril 
of the city, county and state of New York, are held and firmly bound to 
the people of the state of New York in the sum of dollars, lawful 

money of the United States of America ; to be paid to the said people ; 
for which payment, we bind ourselves, our heirs, executors, and admini- 
strators, jointly and severally by these presents. Sealed with our aeals, 
and dated the day of in the year of our Lord one thousand 

eight hundred and 

Whereas, by an order of the Court of Chancery for the state of Nev 
York, made on the day of in a certain cause tlierein de- 

pending, wherein L. M. is complainant and N. 0. defendant, the abovi 
named A. B. was appointed receiver of all and singular thil fvnts, iasues, 
and profits of the real estates in question in this cause, flf personal €$- 
fate add, — and of the produce, interest and avails of the personal estate 
in question in this cause.) 

Now the condition of this obligation is such, that if the said A. B. 
shall well and faithfully perform the trust and office of receiver of the es- 
tate in question in the above cause, and shall account to the Court of 
Chancery for tlie state of New York, according to law, then this obligi- 
tion to be void ; else to remain in full force and virtue. 
Sealed and delivered! A. B. 

in the presence of r C. D. 

G. H. and I. J. J 
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NuMteB 51; 
AFFIDAVIT OF COMMITTEE ON PASSING ACCOUNTS* 

In the matter of C. 1 

D. n lunatic. J 

St&te of New York, ahd dounty of ^ew Tork, ss. 

A. B. committee of the person and estate of tlie said C 0. th^ 
lunatic, maketh oath and saith, that the account htireto annexdd/marked 
A. doth contain to the best ef this deponc^nt's knowledge and belief^ ^ 
just and true account of all such sum and sums of moneys .^s have bee« 
received bjr this deponent, or any other person or persons by his order^ 
or for his use, out of^ or on account of the said lunatic's estate^ from the 
day of (from the timb of appointment« or of last passing hisi 

account) and that this de|M)nent hath not within sudi period, received fltiy 
otiier or further sum of money, out of, or on account of the said estate^ 
than what are set forth in such account. . And this deporient further saith^ 
that the several sums of money therein mentioned to have been paid or 
allowed, have been really and bona fide paid or iiUoW6d by this deponent* 

Sworn, &c» &r* 



HEPORT ON PASSING ACCOUNTS. 



•of I 
iic. J 



in the matter of 
A. B* a lunatic. 

To tiie Honorabk, &€. &ca 
IN pursuance of dn order of this Honorable Court dated on the 
day of (If the order has been obtained on petition, as in 

England) or, in pursuance of the general rute of tiiis Honorable Court, 
to that effect made, I the subscriber^ one of the Masters of this court (re- 
tiding, kc.) do report.—- That I have been attended by the solicitor of 
the committee o£^tbe lunatic, (and also by th6 solicitor of G. S. and D. 
8. next of kin of the said lunatic,) and the said committee hath brouglit 
in before me, an account of his receipts and payments commencing on t}ie 
day of And ending the day of and made an 

affidavit of the truth thereof, and ejthibit^t satbfactory voncbers respect- 
ing the same ;— I find that he bftth received during such time seve- 
ral sums of moneyy amounting together to tlie sum of fit (which be* 

48 
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ing added to the sum of SS tbe balance in bis bands ofi passing his last 
accounts,) makes the sum of % wherewith I have charged tbe said 

connmittee. 

And I also find that he hath during the time aforesud expended and 
paid out the sum of 2 ^ in and about tbe property of the lunatic, to- 

wards his maintenance, and in other proper ou^oings, the amoant of 
t which I have allowed the said committee*«-and there remains ia 

his hands to balance his said accounts the sum of i The particulars 

of his receipts, payments, and allowances, appear in the schedule marked 
A. hereto annexed.(a} 

All which, &c. 

M. tL. Master in Ch'7. 



Number 53. 
AFFIDAVIT OP GUARDIAN ON FASSINO ACCOUNTS. 

(See affidavit of Committee Lunatic.) 

REPORT ON GUARDIANS PASSING ACCOUNTS. 

(See Report on Committees passing Do^) 



{d\ If tbe course of requinng tbe committee, &c. to pay in their balancet 
should be adopted, the Master may proceed thus— And I appoint the above ba- 
lance, (or,) the sum of S part of the above balance in the committee's 
bands, to be paid into the hands of the Register of this court, on or before tbe 

day of a copy ofan order to Oat effect being served upon him 

days before such time. 
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NVMBEB 54. 



STATE OP PACTS ON A REFERENCE TO SETTLE AU- 

MONY, AND COSTS OF SUIT. 




State of Facts and Proposal of the Com-' 
plakiant under an order of inference of 
£6 March^ 182X. 
THAT the property whereof the above named defendant was 
seized and possessed at the time of filing the bill in this cause viz. the 
1st January, ISSl, is as folio ws, to wit : A certain lot of ground, and 
four houses with other messuages, situate in Pearl street in the city of 
New York, of the value of 216000, and yielding a yearly rent of 
about J^SOO. Such premises are subject to two mortgages, one dat^ 
the 15 May, 181 5 for securing the payment of S4000, and the other dat- 
ed the 15 May, 1818, for securing the payment of j^SOOO, in each of 
which mortgages, the complainant joined, and duly acknowledged her 
execution thereof; — ^That the interest of such mortgages is six per cent 
per annum, making the whole interest payable to be 24 £0.^ 

That there are no judgments against the said defendant, docketed 
prior to the marriage between the parties, and no other incumbrances 
upon the said premises in which the complainant has joined, than these 
above mentioned. That there are no children, the issue of the com- 
plainant and the defendant, now living. Tlie complainant proposes the 
aom of S450, to be allowed her for her annual maintenance.— And craves 
leave to add to, or alter this her state of facts, as she may be advised. 

AFFIDAVIT. 

State of New York ss. * 

S. D. of the city of New York, being duly sworn, saith, that the 
matters set forth in the foregoing state cf fact^ are true, to the beat of 
her knowledge and belief. 

Sworn, &c. &c. 
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Jfi Chancery. 
S. D. 1 
V. y REPORT. 

T. p. ^ 

To the honorable JamM Kent, Chancellor 

of the State of New' York. 

IN pursuance of an order of this Honorable Court, made in 

the above caiise^ and dated the 86th daj of March, K2I, I the sob- 

acriber/ one of the Masters of this Gourt^ residing in the city of Nsw 

yorky do report :— 

That I have been attended hj the solicitors for the above named com* 
plainant, and for the above named defendant, and having heard the a|« 
legations and proofs, as to the value of the estate of the defendant at 
the time of filing the bill, and the allowance proper to be made to the 
complainant for her support, do report, that the property of tlie said 
Timothy Dandy, the defendant, consisted at the time of Ming the bill 
in this c^use of a certain lot of ground in the city of New Yoric front- 
ing on Pearl street, and running through to Chesnut street ; that there 
are four brick tenements upon such premises ; the value of tlie whole be- 
ing estimated at, from fourteen, to sixteen thousand dollars, and the year- 
ly*^ rent, and income of which is about the sum of thirteen hundred dol^ 

lars. 

« 

And further, that it does not appear, that the said defendant was, at 
the filing of the bill, entitled to, or in possession of any other property. 
-^That ftiere are certain outstanding debts referred to in the annexed 
power of attofj^cy, the amount of wl^ich, however, and the responsibility 
of the debtors does not appear. 

And I find, that there are two several mortgages upon the said above 
mentioned premises, executed before the filing of this bill, by the said 
defendant, and also by the complainant, and duly acknowledged by her, 
according to tiie statute in such case provided ;— -That one of such mort- 
gages dated the 15th May, 1815, is for securing the sum of JS4000—and 
fhe other dated the 5th May, IS 19, for securing the sum of 8S000 — mak- 
ing a charge upon the premises at that time of 26000, and tlie annual 
interest thereof ji$s 6 o— the same being at six per cent. And further, that 
it appears that since the ^ling of the bill in this cause, the. said defendnat 
has executed another mortgage qpon the premises for the sum of S4500, 
bearing an interest of six per cent— tha^ the said complainant did not be- 
come a paHy to, execute, or acknowl^ge the same ; and therefore that 
in f»stimating an allowance to her, I bave wholly ^isre^^rded such mort- 
gage. ••.'••'. 
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And I Further report, that I have considered it as the general rule of 
the court, in allowing a sum for a 8e|iarate maintenance, to make |t by 
analogy to the r^ht of dower of the wife, and to her interest under the 
statute of distributions, if lier husband was dead intestate, s|ibject how- 
ever to alteration in the discretion of the court, according to the circum- 
stances of the case J and that I find after paying the Interest of the afore- 
said mortgages, to wit, the sum of 8360, the income of the defendant's 
propei'ty (it being wholly real) is the sum of S940, the one tlifrd of which 
is £3 IS, SS— but as it has appeared by the testimony taken by one, and 
hereto annexed, that such prqierty was in a great measure procured by 
the assiduity and exertions of the complainant, and as thens are no cl|iN 
dren i^ the marriage to be supported by the defendant, I have considered 
an increase to that allowance proper ; and am of opinion that the sum of 
S4 00 a year is a suitable allowance for the separate maintenance, and 
alimony of the said complainant^ to be paid to her half yearly* 



' NiTMBBB 56. 

ADVERTISEMENT FOR CREDITORS. 

« 

First Mvertisement. Pursuant to a decree of the Cotart of Chancery 
for the State of New York, made in a cai»se, J. and others v« Ic and 
otherSi the creditors and legatees of E. M. late of in the county 

of deceased, arc forthwith to come in* and prove their respective 

debts, and claim their respective* legacies, before F. I. Esquire one of the 
Masters of said court, at his office. No. in the city of New York, or, 
in default thereof, they will be excluded the benefit of the said deci*ee. 

8eamd Mvertisement. Pursuant to a decree of the Court of Chance- 
ry for the state of New York, made in a cause, Johnson and others v. La- 
tham and otIwrSf tlie creditors and legatees of E. M. of in the 
(ounty of deceased, are to come in, and prove their respective 
debts, and claim their r^pective legacies before F. I. a Master of said 
Court, at Im office. No. in the city of New York, on, or before the 
day of next, or, in default thereof^ they will be excluded 
the benefit of the sf^id decree. 
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FOR THE CHARGE OF A CREDITOR COMING IN. 

(See No. 18.) 



*♦ 



NUMBBR 58. 

REPORT ON A BOND AND MORTGAGE, INFANTS CON- 
CERNED. 
In Chancery* 
The Insttrance Compt^ny") 

V. V REPORT, 

J. J. and others. J 

To the Honorable James Kent, Chancellor of 
the State of New York. 
IN pursiianci& of an order of this Honorable Court made in the 
above cause, and dated the 18th day of November, 1822, I the subscrib- 
er one of the Masters of this court, residing in the city of New York, do 
report :— 

That there is due to the complainants, for principal and interest upon 
the bond and mortgage mentioned in their bill of complaint, at the date 
of this rej^rt, the sum of S6792, 60 cents. 

Schedule A. to tliis report annexed, exhibits the amoant due for princi- 
pal and interest respectively, the period of the computation of the intereait, 
and its rate. 

And I further report, that I have taken the testimony of A. B. and C 
D., witnesses produced before me, as to the situation and valne of the 
premises contained in the aforesaid mortgage ; And I find, that the same 
of a lot of ground in the city of New York of a width of about ittventeen 
feet, and nine inches in front, and eighteen feet one inch in rear, and be- 
tween seventy four and seventy five feet in depth on each side, and tba^ 
there is upon the same a store or ware house, and that snth premises are 
of the value of about six thousand dollars. 

Tbe sum reported due by me being S6792 60-100, I therefore find 
it necessary, that the whole of the aforesaid premises should be said to 
^tisfy the same. 

And I also find that the bond and mortgage in question were duly exe- 
cuted ; that I have exanuned under oath A. B. of the city of New York 
tlie subscribing witness to the bond mentioned in the bill of complaint 
who has deposed that he saw the said C. D. sign and execute such bond^ 
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and signed hid name as a subscribing witness thereto, that the Jnortgage 
aforesaid was duly acknowledged before B. N. Ledyard a Master in 
Chanoery for the State of New York» on the 3d day of November 1810; 
and registered in the office of clerk of the city and county of New Tork^ 
on the 6th day of November, IQIO, as appears by certificates of such 
Master, and of the clerk of the said city and county for the time being, 
tfaereopon Indorsed. 
All which, &c* 



In Chancery. 



Present, 



NUMB£B 59« 



DECREE OF SALE. 

At a Court of Chancery held in the city of New 
York on the day of 1823. 

The Honorable Nathan Sanford Chancellor of the 
State of New York. 



D. H. 



,. • j 



I. S. J JTHIS cause having been brought to a hearing this 

day on the report of M. H. onct of the Masters of this court bearing 
date the day of to whom it was referred to compute and as- 

certain the amount due to the complainant for principal -sAid interest on 
the bond and mortgfkge mentioned and set forth in the complainant's bill 
of complaint, and also the amount due to the defendant T. R. M. on 
the bond and mortgage mentioned in the said bill, and pai*ticolarly set 
forth in'his answer ; by which said report it appears that thei-e is due to 
the complainant for principal and interest upon his said bond and mort- 
gage at the day of the date of the said report the sura of and 
to the defendant T. R. M. for principal and interest on his said bond 
and mortgage at the day of the date of the said report the sum of 
whereupon on i*eading and filing tl>e said report, and on motion of M. 
C. counsel for the complainant it is ordered, adjudged and decreed, that 
the said report and all the matters and things therein contained do stand 
ratified and confirmed. And on the like motion it is further ordered, ad- 
judged and decreed, and his honor the Chancellor by the|K>wer and authori- 
ty of this court, doth accordingly order, adjudge^ and decree, that nil and 
singular the mortgaged premises mentioned and set forth in the com- 
plainant's bill of complaint in this cause, be sold at public auction on 
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the premtaes by or uttder the direction and soperiniendence itf oneof the 
Masters of this court> thi) said Master giving weeks previous milioe 
of the time and {dace of such sale weekly in one of the public newapn- 
pers printed in the city of New York and in the public newspaper prhil* 
ed in the county where the said premises are situated^ and also by aSx* 
ing a copy of the advertisement on the outward door of the court hoese in 
the said county, weeks before the day of sale ; which said laort- 

gaged premises are described ite follows.-— (Boundaries.) And on the 
like motion^ it is further ordei*ed» adjudged and decreed, that the complain- 
ant may become tlie purchaser of the said mortgaged premiaea cm sach 
sale ; that the said Master execute to the purchaser or purchasers thereof 
a good and sufficient deed or deeds of conveyance for the same, ^rlietlNr 
' such purchaser or purchasers be the complainant or any othei^ person or 
persons ; that the said Master in the first place pay to the comfdaimnt 
or his solicitor in this cause, out of the proceeds of such sale the said sam 
of so as aforesaid reported to be due to him with lawful intemt 

thereon from the day of the date of the report, and bis costs of tbia anift 
to< be taxed, or so much thereof as the purchase money will pay of the 
same, on receiving a receipt for the amount so paid, to be signed by the 
said complainant or his said solicitor* And if tlie said mortgaged pre« 
mises should sell for a sum exceeding the amount of the ComplainaBt's 
debt, interest, and costs as aforesaid, then that the said Master in Um 
next place, pay to the defendant T. R. M. or his solicitor in this canae 
from and out of the said proceeds of such sale the said sum of so 

as aforesaid reported to be doe to him with lawful interest thereon from 
the day of the date of said report and his costs in this cause to be taxedf 
or so much thereof as the purchase money will pay of the dame, after 
4rst satisfying the complainant Cor his debt, interest, and costs as afore- 
said* — ^^And that the said Master take from the said T. R, M* or his said 
solicitor a receipt for the amount so paid to him, and file such receipts 
as aforesaid with the Assistant Roister of this court at the time of filing 
his report of such s^le ; and that he bring tlie surplus moneys^ if any 
there be, into court and deposit the same with the said Ass. Register, 
and make report to this court of his proceedings in the premises ; and of 
all he shall do by virtue hereof, with all convenient speed.-— (And on liioe 
motion it is further ordered, that the purchaser or purchasers of tlie said 
mortgaged premises at such sale, be let into the possession thereof.) This 
clause is inserted ander the rule of the circuit court of equity. 

At a court held, &c. &c« 

This cause coming on this day to be heard on the report of M. H. 
esquire, one of the Masters of this court, bearing date the 9th day of 
June, 18S0, by which said report, it appears, that the amount of the 
condition of the bond mentioned in the complainant's bill, being Si 9000, 
Mas made payable thereby at distinct periods in separate instalments. 
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Tlmt the whote of such instalments have been paid except the som o# 
B7000, the last instalment mentioned therein, and ^hichwill not be doe or 
payable until iUe first day oFJuly, 1822, And that tlicrc was due to the 
complainants upon the said bond and mortgage for interest at the date 
of said re|iort^ the sum of S4j?0, which became payable on tlic first day 
of July last. Whereupon on reading and filing the said report, and al- 
so on reading and filing an alBdavit of tlie regularity of the proceedings 
to take the complainant's complaint pro confesso, against the defendants. 
And on motion of A. B. esquii^e, solicitor far the complainants, it is order-» 
ed^ adjudged and decreed, that the said report be, and the same is here- 
by eonfirmed, and on the like motion, it is further ordered, adjudged 
and decreed, and his honor the Chancellor, by the power and authority 
of this courts doth accordingly order, adjudge, and decree, that the morfr' 
gaged pi'-emises mentioned in the complainant's bill of complaint in this 
cause, or so much thereof, as will be sufficient to pay the sum of 0490^ 
reported due, and costs to be taxed, together with the further sum of 
J5490 interest, which will fall due on the first day of July next, before 
the sale to be made can be efi*ected ; and which can be sold separately 
without injury to the parties or either of them, be sold at public auction 
at Athens in the county of Gi-eene, by or under the direction of oner of 
the Masters of this court, the said Master giving six weeks notice of tbs 
time and place of the said sale by adYcrtisement containing a brief de- 
scription of said premises, to be inserted in a public newspaper printed 
in the county of Greene, if one bo printed in that county, and if nol^ 
then in a public newspaper printed in tlie county nearest adjoining tlie 
said premises, and also by affixing a copy of the said advertisement ii| 
a conspicuous place on the outer door of the court house ^ of the said 
county of Greene, which said mortgaged premises are described as fol« 
lows. ** Boundaries.*' 

And it is further ordered that the said Master execute to the purcliase^ 
or purchasers of the said premises g4M>d and sufficient deed or deeds for 
the same ; {a) and bring tlie moiries and proceeds arising from tbs 
said sale into this courts and deposit the same with the register or as- 



(a) As the Master now pay^ over the amount due the complainant, and oth^r 
parties, and brings the surplus only into court, the above form will require some 
alterations. It might run as follows; — 

•' And it is further ordered, that the said Master execute and deliver to the 
purchaser or purchasers of such premises good and sufficient deed or deeds for 
the same, and out of the monies and proceeds arising from such sale, pay to the 
complainants or their solicitor, their costs of this suit to t>e taxed, and also the 
said sum of S490 ifeported to be due to them with interest thereon, &g.^' Alter- 
ing the form so as to direct the Master to pay instead of the Register or As- 
sistant Register,— direcUDg the Master to bring the residue into court, to aji>ids 
Us further order. 

4^ 
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sistant register thereof, and make report to this court of his proeeedingfi 
in the premises with all convenient speed. 

And it is further ordered, adjudged, and decreed, that out of the said 
monies and proceeds the said register or assistant register pay to tho 
• said complainants, or to their solicitor, their costs of this suit to be tand, 
and also the said sum of g4&9 reported to be due to them witti lawW 
interest thereon from the said 9th day of June, 1S20, (the day of the 
date of said report,) and also the further sum of »490 furtlier Interest 
to accrue on the first day of July next. 

And it is further ordered, that if the whole of the said mortgaged 
premises be sold under this order, or if the proceeds of the sale of so 
much thereof, as may be sold by the Master, be greater than the amount 
reported due with Interest from the date of the report, together wiUi 
the complainants' cost, and the aforesaid sum of g490 interest hereafter 
to fall due as aforesaid, that in either such case the register or assistant reg- 
ister pay to the complainants or their solicitor out of such monies as may 
be deposited by the Master as the proceeds of such sale in addition to 
the amount reported due with interest thereupon and costs, and the sum 
of £490 interest to accrue as aforesaid, so much thereof as will beisuf- 
ficient to pay the principal sum, and demand mentioned in the condition 
of the said bond, and reported as not payable by the said Master, being 
the sum of jSrooo, with interest thereupon from the said iirst.day of July 
now next ensuing, to the time of such payment by the register ar assis- 
tant register. And that the residue of such proceeds if any, remain in 
court to abide its further order. 

And it is further ordered, that if the whole of the said mortgaged 
premises shall not be sold under the foregoing order, that the plain- 
tiff shall be at liberty hereafter from time to time, as the said annual 
interest shall become due and payable, or when the said principal sum shall 
become due, to go before a Master upon the foot of this decree, and ob- 
tain a report of the amount due and payable, to the end that soch re- 
port being made to the court, an order may be thereupon made for a far- 
ther sale of the residue of such mortgaged premises, or parts thereof to 
satisfy what shall be reported due with costs attending such report and 
sale. 
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NlTMBEB 60* 

In Chancery. 
The F* Insurance Company^ 
in the city of New York. i 

J. T. 3; and Eliza his ^ife. J To the Honorable James Kentf Chan* 

cellor of the State of New York. 
The Petition of the Fire Insurance Company in the city 
of New York^ the above complainants by O. £•> their so- 
licitor — Respectfully sheweth :— - 
TELiT on the d6th day of August now last past, a decretal order 
was made and entered in this Honorable Court in the above entitled cause^ 
whereby, after reciting that the said cause had come on to be heard upon 
the report of M. H., one of the Masters of this court, bearing date the 
seventh day of August, 1822, from which report it appeared, that on the 
diEiy of the date thereof, there was due to the complainants for principal 
and interest upon the two several bonds and mortgages, mentioned in the 
bill of complaint the sum of g6639, 21 cents; that the principal sum 
mentipned in the condition of one of the said bonds, being the sum of 
2S500, would not be payable until the 22d October, 1822-^it was there- 
ujion ordered, adjudged, and decreed, that all and singular the mortgaged 
premises mentioned in the complainant's bill of complaint, or so much 
thereof as would be sufficient to raise the said sum of JS66S9, SI cents 
with lawful interest on the same from the ^aid seventh day of August last 
past together with the costs, and which could be sold separately without 
injury to the parties or either of them, should be sold at public Auction, 
by and under the direction of one of the Masters of the court, the said 
Master first giving public notice of the time and place of suph sale. in the 
manner directed by such decree. 

That the mortgaged premises mentioned in the said bill of complaint, 
and described in such decretal order, consisted of three several lots or 
parcels of ground, situate in the city of New York. 

And your petitioners further shew, that in pursuance of such decree, 
M. H. Esquire, one of the Masters of this court, caused to be sold at 
public auction in the city of New York, two of the aforesaid parcels or 
lots of ground, one situate in Fulton Street, and the other in Washington 
Street ; that the purchase money of the former lot was the sum of 
$6500 and of the latter lot, S3700, as will fully appear by his report ac- 
companying this petition, making the total amount of such purchase mon- 
ey the sum of Si 0200. That since the date of the said Mastei-'s rcjKirt 
the principal sum of S3 500, mentioned in his report of tlie seventh of Au- 
gust last as not then payable, has become due. 

That in and by the above mentioned decretal order, it was further or- 
dered, that if the whole of such mortgaged premises should not be sold 
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vnder the same, that the complainants should be at HbeKy thereafter, 
when the said principal sum not then due should become due and payable, 
to go before a Master upon the foot of the said decree, and obtain a re- 
port of the 9um then due, to the end, that, such report being made to tlie 
CQurt. an order might thereupon he made for the further sale of the res- 
idue of the said mortgaged premises, or a sufficient pai*t thereof to satisf j 
what should be reported due with the costs attending such report and sale. 

That in pursuance of such provisions, a report which accompanied this 
petition, has been obtained from M. H. esquire, one of the Masters of 
this court, whereby he finds due to the complainants for principal and 
interest upon the bond, mentioned in his former report, as not then pay* 
able, the sum of jS')597,32 cents. 

That the sum reported due to said complainants by the said Master's 
former report with interest. thereupon down to the date hereof will be 
about the sum of $6825,10 cents, which added to the above sum now 
veported due, by the Master, will make the aggregate sum of about 
S104S2,42 cents coming to the complainants, independent of their costs 
to be taxed ; that the purchase money of the two parcels sold by the 
Master as afpresaid, to wit, the sum of 210200, will therefore be in- 
sufficient to satisfy the said complainants the amount justly due to them. 

Your petitioners therefore pray, that pursuant to the before recited 
provision of the said decretal order, an order may be entered for the 
sale of the remaining lot or parcel of ground mentioned and described 
in such decree, and now unsold, or such part thereof as will be suffi* 
cient to raise the balance coming to the said complainants, with interest 
and costs, and which can be sold separately without injury to the parties, 
or either of them, under such direction as to the time of advertising and 
ptherwise, as to your honor shall seem meet. 

And ypur petitioners, &c. &c. 

O. £• Esq. Sol, 

Dated this Slst Bee. 1822. 



^^^■■■1 
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Number 61, 

At a court of Chancery held for the State of New 
York» at tlie Chancellor's dwelling house, in tlie 
city of Albany, on the ISth day of January, 18dd« 
Present, The Honorable James Kent, Chancellor, 
Tiie Fire Insurance Comply *) 
in the City of New York, ( 

J. T. J, and Eliza, his Wife. 

UPON reading and filing a report made in thi^ cause by M. 
B, Esquire, one of the Masters of this court, bearing date the S I st De- 
cember last past, by which it appears, that two of the lots or parcels of 
the premises mentioned and described in the complainant's bill of com- 
plaint, and the decretal order of this court, made in this cause, betiring 
date 26th August last past, were sold at public auction' in the city of 
New York for the sum of $10200. 

And upon reading and filing a further report made in this cause by the 
said Master, bearing date the S 1 st December last past, to whom it was 
referred, on the foot of said decretal order, to ascertain and compute the 
amount due to the Complainant for the principal and intercat* on one of 
the bonds and indentures of moi*tgage mentioned in the said bill, bearing 
date the 26th October 1821, Sind by the said Master, in a report by him 
made in this cause, of the rth August, 1822, reported not then due and 
payable, by which said report, it appears, that on the said 5 1st Decem- 
ber there was due to the said complainants for principal and interest, 
upon said bond and mortgage, the sum of 83 597,32 cents* 

And upon reading and filing a petition of the said complainants by 0. 
£• their solicitor, praying that an order may be entered for the sale of the . 
remaining lot or parcel of ground, mentioned and described in said bill, 
and in said decretal order, and now unsold. And on motion of O. E. so- 
licitor for the complainants, it is ordered, adjudged and decreed, that the 
said above pnentloned reports, and all the mattei's and things therein con- 
tained, do stand ratified and confirmed. 

That the said lot or parcel of ground, mentioned and described in 
said bill of complaint, and not spld under ^aid depretal order with the 
appurtenances be sold at public auction to the higliest bidder, by and un- 
der the direction of one of the Masters of this court, the said Master giv- 
ing two weeks notice of the time and place of such sale by adi'crtisement, 
containing a brief description of said premises, to be inserted in two pf 
the public newspapers, printed in the city of New York, one of which 
papers to be a morning, and tlie other an evening paper, and that the 
3aid advertisement be inserted daily (Sunday excepted) during the said 



\ 
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two weeks, which said lot or premises are described as follows, tiz. 
(Boandaries.)— (And then directs as to the payment of the proceeds hj 
the Matter.) 



ifej 



Number 62. ^ 

REPORT OP SALE. 
In Chancery* 
' H* 6. 

V. ^ Report. 

H. D« and his wife. ^ 

To the Honorable James Kent, Chancellor of 
the state of New York. 
IN pursuance of a decretal order of this honorable court made 
in the above cause, and dated the 9th day of February in the year 1S28, 
I the subscriber one of the Masters of this court, do report :— • 

That all and singular the mortgaged premises, mentioned in the com- 
plainant's bill, and in the deci-ee in this cause, were sold under my direc 
tion, and in my presence, at the Tontine Coffee house in the city of New- 
York, on the third day of April in the year 1822. That previoos to 
such sale I gave three weeks public notice of the time and place thereof 
by advertisement, containing a brief description of such pr^nises^ pub- 
lished in two of the newspapers printed in the city of New Torky the one 
a morning and the other an evening paper, and published for the period, 
and in the manner directed by such decree. 

That at such sale, the said premises were struck off to the above nam- 
ed complainant, for the sum of g2900> that being the highest sum bid- 
den therefor ; that such amount is less than the amount reported due to 
the said complainant, viz. the sum o{ fi5\4S, 19 cents, as will appear 
by my i*eport dated the seventh day of February in the year 1822} and 
that I have therefore, according to the provision of the said decree to that 
effect, taken from the solicitor of the complainant, a receipt for the said 
purchase money, to wit the sum of JS2500, which I have filed with the 
assistant register of this court. 

And further, that I have delivered to the said complainant, a good and 
sufficient deed of the premises so sold by me, and which premises as de- 
scribed in the said bill of complaint, decretal order, and in the said deed 
executed by me, are as follows, to wit •.'—(insert boundaries.) 

All which is respectfully submitted. 
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Form where a Stranger is purchaser. 

That at such sale the said premises were struck off to A B. of, &c< 
for the sum of S that being the highest amount bid for the 

same, that I have executed and delivered to the said Jt. B. the purchaser 
aforesaid a good a nd sufficient deed of the premises and have received 
from him the said sum of i and that I have paid the same to S. B. 
£sq. Solicitor of such complainants, pursuant to the directions of the de- 
cree in this cause, the same being less than the amount reported, dud to 
such complainants, viz. the sum of S as will appear by my former 
report in this cause of the day of last, and I have taken a re- 
ceipt from the said solicitor for such purchase money which is annexed to 
this report. 

COrJ And that I have received the said sum of 2 the purchase 
money aforesaid, and out of the same have paid to 8. B. the solicitor of 
the compl. the sum of S for the costs of such compL as taxed, and 
also the sum of S being the amount reported due to such compl. with 
interest from the day of the date of such report, and have 

brought the sum of S the surplus of such purchase money into this 
Court, and deposited the same with the Ass. Register. 



NVMBEB 63^. 

MASTER'S DEED. 

« 

THIS indenture made the day of in the year of 

our Lord 1823 :— -Between M. H. one of the Masters in Chancery, for 
the .State of New York, dwelling in of the first part, and A. B. 

&c. of the second part ;* Whereas, at a Court of Chancery, held 

for the State of New York, at on the day of 1823, 

it was among other things ordered, adjudged, and decreed, by the said 
Court, in a certain cause then depending in the said Cgurt, between A. 
B. &c. complainants, and C. D. &c. defendants, that the mprtgaged 
premises mentioned and set forth in the hereinafter particularly 

described, be sold by or under the direction and superintendence of ono of 
the Masters of this Court at public auction the said Master 

first giving weeks notice of the time and place of such sale, in 

of the public newspapers printed 

And whereas the said M. H., Master in Cliancerv as aforesaid, 
and party of the first part to these presents, in pursuance of tlic said or- 
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ier and decree of the said Court of Chancery^ did on the day of the date 
of these presents^ sell at public auction * the 

said mortgaged premises, hereinafter particularly described, having first 
given ^'eeks previous notice of the time and place of sale, 

iK^ith a brief description of the said premises, agreeable to the order afore* 
said ; at which sale tite said mortgaged pre- 

mises hereinafter particularly described struck off to the said part 

of the second part to these presents, for the sum of 
dollars, that being the highest sum bidden for the same. Now thei^ors 
this indenture witnesseth, that the said M. H., Master in Cbancerj, as 
aforesaid, and party of the first part to these presents, in order to carry 
into effect the said sale, so made as aforesaid, in pursuance of the said de- 
cree of the said Court of Chancery ; and also by virtue of the act of the 
legislature of the State of New York, in such case made and provided, 
and in consideration of the premises, and of the said sum of 
dollars, paid at the time of the execution hereof by the said part ef 
the second part to these presents to the said M. H., Master in Chancery, 
as aforesaid, the receipt whereof he doth hereby acknowledge. Hath grant- 
ed, bargained and sold, aliened, released, conveyed and confirmed, and 
by these presents Doth grant, bargain, and sell, alien, release, convey 
and confirm unto the said part of the second part, and to heirs 

and assigns forever— (All, Jcc. Boundaries.) Together with all and sin- 
gular the rights, members, privileges, hereditaments, and appurtenances 
to the same belonging, or in any wise appertaining. To have and to hold 
all and singular the said premises above mentioned and described, and 
hereby granted and conveyed, or intended so to be, with the appurtenances, 
unto the said part of the second part heirs and assigns, to the 

only proper use, benefit and behoof of the said part of the second part 

heirs and assigns forever. 
In witness whereof, the said M. H. Master in Chancery, as aforesaid, 
hath hereunto set his hand and seal the day and ye^r first above written. 
Sealed and delivered 1 

in the presence of J 
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NuMfiER 64 a 

ORDER TO DELIVEli POSSESSlOlN^i 

(III Rehsliaw r. Thompson.^Thls decreb hot directing it.) 

"IT is ordt^red that the ^aid E. T. one of the d^fehddnts in thid 
cause, on being served with a certified copy of this order, forthwith de- 
liver up to the said J. B, the mortgaged premises metitiohed and describ-^ 
ed in the pleadings and decree in this causfe^ ahd in the deed ekecuted by 
the Master to the said J. B., in pursuance of the said decree ; and upon 
buch service, accompanied with a demand of the said possession, and a re-> 
fusal thereof, tlie said !• B. may apj)ly for an injunction according td 
the courao of the court in such cases**' 
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WRIT OF Execution of a decree for possession; 

THE people of the Stat^ of Nfew Yorl^, &c.— To C. I). t»and td 
lill and every othef person or persons whom the the tenor of these pre- 
sents doth concert! : — ] Whereas by a final detree and judgment made iti 
Our Court of Chancery, between A. B. complainant^ and C. D. defetidant^ 
and bearing date the day of last past^ it was among other 

tilings, ordered, adjudged, and deci*eed,i— " That the said C^ D. the de- 
fendant being in ]ik)sscssion of the lands aiid premises in question In this 
cause, or any person who has come in under him pendente lite» should de^ 
liver possession of the same, and of all deeds and writings in your custom 
dy or power relating thereto, to the complainants in this eause« 

"SoYc we command you the said C. D. and fill and every tlie persons 
above mentipnedi that immediately after the receipt of this writ^ you do 
deliver possession of tltc premises in Question in this eaus6 to the said A^ 
B« according to the tenor and effect of the said decree; and hereof yon 
are not to fail at your perils 

Witness, &c. 



* The words enclosed in braickets are to ba omitted vhere tb« order it to be peribrmpii 
hf defendant alone. 

50 
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NlTHBBB 66« 

AFFIDAVIT SERVICE, AND REFUSAL. 

Title. 

. STATE of New York^ ss, W. M. of» &c. maketh oatli and satttb, 
tliat upon the day of last, he this deponent did peraonalljr 

serve the defendant C. D. ^'ith a writ of execution of a decree made in 
this cause, bearing teste the day of last past, bj shewing 

the said writ under seal of the said court unto the said defendant, at his 
house in, &c. at the same time delivering unto him a true copy thereof; 
by which decree and writ the defendant was commanded to deliver po0> 
session of the. premises in question in this cause, and of all deeds and 
^writings in his custody, or power relating tliereto, to the complainant 
A. B. (and at the same time the plaintiff in this cause, then being pres- 
ent did require the said defendant to deliver possession of the said prem- 
ises, and such deeds and writings to him, whicli he rejitsed to do,{a) nor 
hath he since done the same to this dejiohent's knowledge or belief. 



(a> The affi<!avit may state the conduct of (he party specially, if he. did not 
absolutely refuse, or the witness hesitates to pronounce it a refusal. But it 
certainly would be sufficient to procure the injunction, that he should swear, 
that the party beine required, did not deliver up possession, nor has done it 
sirfce, to his knowledge or belief. 

In the precedent in 2 Newland, of an affidavit of service of a writ of execu- 
tion of a decree for payment of money, after stating the service of the writ, is 
«dded — ** at the same time this deponent shewed onto the defendant a letter of 
attorney, executed by the complainant, under his hand and seal, empowering 
this deponent to ask and receive of the said defendant' the said sum of 
a copy of which letter of attorney this deponent then also left with the said 
defendant, of whom he did then demand the said sum of but the de- 

;fendant did not then pay the same, or any part thereof to this deponent, nor 
hath he yet paid the same to this deponent, or to the plaintiff, or to any otiicr 
j^erson for his use to this deponent's knowledge or belief." 

It might often be convenient to give a similar letter of attorney to a person to 
demand and receive possession of lands on behalf of the complainant in a suit. 
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NVHBBK 6T. 

ORDER FOR INJXJNCTION. 

UPON reading and filing an affidavit of A. B. ivhereby it ap- 
pears, that the defendant C. D. (who is in possession of the iands in ques- 
tion in this cause) was served with a writ of execution of the decree to 
deliver possession in this cause, or, {with a copy of the order to deliver 
possessim in this eavse,) and that the plaintiff required him to deliver 
possession which he refused, and upon reading the said decree, (or order) 
and upon motion of, &c. it is thereupon ordered, that a writ of injunction 
be awardiod against the defendant C. D. to deliver possession of the said 
lands. 



Number 6S. ~ 

INJUNCTION. . 

THE people of the state of New York, &c. To C. D. &r. 
Greeting :— Whereas it has been i*epresented to us in our court of chan- 
cery in a cause wherein A. B. is complainant, and you the said C. D. is 
defendant, thai by the decree in this cause, or, (an order made in this 
cause dated, &c.) it was ordered, (follow decree) that you siiould deliver 
possession of the premises in question, and all deeds and writings in 
your custody or power relating thereto, to the complainant ; that you the 
said defendant, who are in possession of the premises in question, were 
served with a writ of execution of such decreee (or, a copy of sudi order) 
and have been required to deliver possession of the said premises, wliich 
you refuse to do ; and that thereupon it was ordered, that an injunction 
be awarded against you the defendant to enjoin you to deliver possession 
of the said messuage and lands, to the said complainant, pursuant to such 
decree* We therefore in purauance of tlie premises, do strictly enjoin 
an,d command you the said defendant C. D. umler the penalty of ono 
thousand pounds to be levied upon your lands, goods and chattels, to otir 
use, that you do deliver the possession of the said lands and premises, and 
of every part and parcel thereof, to the said complainant A. B. pursuant 
to the said decree : And hereof fail not at your peril. 

Witness^ James Kent, &c. 



m 
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NOMBBH 69. 

AFFIDAVIT OF SERVICE. 

(Se^No. 66, Affidarit of service of the writ of execution.)^ 



Number 70. 

ORQEB FOR WRIT OF ASSISTANCE;. 

(See No. 67g Order for injonctlonO 



Number 71* 
WRIT OF ASSISTANCE. 

THE people of tlic state of New York— To the sheriff of the 
^Ity and county of New York, — Greeting. Whereas C. D. of, &c. by 
our writ of injunction issuing out of our court of Chancery, in pursoance 
of a certain oi*der made in our said court, in a cause between A. B. 
complainant, and the said C. B. defendant, dated the day of 
was comnu^nded and injoined, that lie should deFiver up the possession 
of the lands and tenements in question in this cause to A. B. the said com- 
plainant,(a) according to a certain decree or order in our said court 
lately made and rendered, dated the day of ^ * Now since it has 

been shewn to us in our said coui*t, that the said C. D. has refused to 
obey the command in our said writ of injunction contained ; Know you 
that in pursuance of an order made in our court of Chancery between 
^he parties aforesaid on the day of We have gi\en and by 

TT ' 

(a) The form in the register states the bDundariea of the lands as contained 
h) the injunction ; but in the later precedents of the injunction, the lands are 
referred to only as the lands in question in this cause, and I have therefore al- 
tered the above foftn in that particular. 

The form most be varied in a case, where the person in possession has come 
in pendente Ute, 



mm 
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theae presents do give you full power and authority immediately after 
the Inception, of this writ, and do hereby comniand you to go and enter 
into and ujion the premises in our aforesaid decree mentioned and ex- 
pressed, and known and described as Allows, to wit ^— ^AlU &c. &c, 
and that you eject and amove therefrom all and every person or persons 
holding possession of the same against the tenor of the sfiid decree^ 
and our writ of injunction aforesaid. Avid that you put and establish 
the above named complainant, or his assigns in full and peaceable pos- 
session of tfie said pi*emises ; and that you from time to time, as often 
af» shall be necessary, preserve and defend the said complainant, his heirs 
and i^signs in such possession of tlie aforesaid premises, against all 
force and interruption whatsoevei* according to the true intent and mean- 
In^ of our decree and writ of injunction aforesa^id. Witness, fi^. &c« 



Number 72. 
JURAT TO AN ANSWER. 



** THE defendant was on the day of sworn before 

me, that what was contained in this Ms answer^ as far as concerned 
his own act and deed was true of his own knowledge, and that what 
I'elatfd to the act and deed of any other person or persons he belieyed 
to be true.'^ 



Number 7S. . 

GUARDIAN OF AN INFANT. 

A. B. Guardian ad litem of the infant defendant C. D. was this 
day of sworn before me, that tlie matters of fact contained 

to this answer so far as, &c. kc. 
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NVMBEB 74. 

JURAT OF THE ANSWER OF A CORPORATION. 

THE answer of the defendants the pi^esident, directors, and com- 
pany of the bank of America was taken this day of in the 
year iSSl, before mcs under the common seal of the said corporation, 
as by their said seal affixed appears. 2 Fowler, 416. 422. 

M. H. Master in Cb'y. 



Number 75. 

JURAT OP ANSWER OF A FOREIGNER. 

THE defendant A. B. being a foreigner, and unacquainted with 
the English language, was on this day of at the city of 

New York, sworn before me by the interpretation of A. H. P. (who was 
sworn truly to interpret) that the matters, &c. &c. 2 Fowler, 429. 

M}te. The interpreter should be sworn faithfully and truly to interpret 
the questions to be asked by the Master, and the oath to be administered 
to the party. 

The affidavit of an interpreter of having translated the bill and En- 
glish answer should be anneked to the answer. The following is the 
form in 1 Fowler Exch. Fr. 429. 



1 

l't.J 



Between A. B. Plaintiff 
and 
C. D. Defend' 

E. F. of in the county of Gentleman, maketh oath 

and saithy that he hath truly and correctly read over and translated to 
the defendant the bill filed by the plaintiff in this cause : And this depo- 
nent further saith, that he hatli read over to the defendant the translation 
in the French language of the English answer of the said defendant 
hereunto annexed ; And this deponent farther saith, that the^ame is a 
just and true translation of the English into the French language, which 
said answer is also hereunto annexed. E. F. 

Sworn, &c. &c. before me, 

M. H. Master in Ch'y- 
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NuMBSB 76. 

EXCEPTIONS TO AN ANSWER FOR INSUFFICIENCY. 



tintiir ^ 
D'ftsJ 



Between A. B. Plaintiff 
and 
C. D. & otiiers 

Exceptions taken by the complainant to the insufficient answer of the 
defendant. CD. 

First exception. 

For that the said defendant hath not, in aind by his said answer, 
to the best of iiis knowledge, remembrance, information, and belief, aet 
forth and discovered, whether he did not represent to his creditors, or • 
some or one of them, that his last proposition to his creditors mentioned 
in the Bill, to wit, that of paying 6s. 8d. in the pound was *^ to the ex- 
tent of his property and some risk on dubious debts/* or words of like im- 
port. 

Second exception. 

For that the said defendant has not (as j'equired by the bill) set 
forth the particular losses and disappointments (if any) which occastoned 
his failure as pretended in his circular letter set forth in the bill nor 
whether he was not apprized thei*^f at the time when the said purchases, 
or some of them were made by him. 

Third exception. . 

For that the said defendant has not answered, whether he did not 
state to the complainant A. B. or to others of his creditors that his 
confidential debts required immediate payment, and that he must make 
large sacrifices for that purpose, nor has the defendant set forth as required 
by the bill wlien and how the said sacrifices (if any) were made or the 
said confidential debts paid. 

In all which particulars the said complainant is advised, that the said 
answer of the said defendant is evasive and insufficient, and ought to be 
amended, and humbly prays the same may be amended accordingly. 
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NcMllER 77i. 

InCharwery. REPORT UPON EXCEPTIONS. 



} 



W. I. and others 

V. \ REPORT. 

G. H. 

To the Honorable James tCent, Chancellor 

of the State of Now York. 

IN pursuance of an order of tliis Honorable Court, made in the 

above cause, and dated the S8th March, 1823^ I the subscriber one of 

the Masters of this Court, residing in the city of New York, do report :— 

That I have been attended by tlie solicitor of the complainants, and bj 

the agent of the solicitor for the defendant, and having look<5d intd the 

bill of complaint, the answer thereto, and the exceptions taken to be sncli, 

and I find :-^ 

That the first, third, fourth, fifth, sixth, seventh, ninths eleventh, 
twelfth, thirteenth, fourteenth, fifteenth, sixteenth, seventeenth, eighteenth, 
nineteenth, twentieth, twenty-first, twenty-second, twenty-third, twenty- 
fourth, twenty-sixth, and twenty-seventh of such exceptions are well ta- 
ken and the answer is insufficient in the matters thereof respectively : — 

And that the second, eighth, tenth, and twenty-fifth of such exceptions 
are not well taken, and that the answer is sufficient in the matters thereof 
respectively. 

All which IS respectively submitted^ 



NlMSBB 784 

REPORT OP^ IMF£aiTIN£NC£ OF A BILL. 



in Chancery* 

A. B., Exr.1 

v. \ REPORT, 

C. D., &C.J 

To the Honorable James Kent, Chancellor of 

tlie state of New York. 

IN pursuattce of anorder of this Honorable Court made in the 

above cause, and dated the fifth day of June, 1822, I the suhscriber, one 

of the Masters of this Court, i*esiding in the city of New York, having 

been attended by the counsel of the complainant and defendant licreln^ and 
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having looked into the bill of complaint, and considered the statements 
and charges therein alleged to be impertinent, do certify :— > 

Tliat the whole of tliesaid bill from the letter A. marked by niti on the 
first page of the copjf produced bef;>re me, to the letter B. on tlie nine- 
teenth page thereof is impertinent, except such part of the same on the 
third and fourth page thereof, as states the purchase and registry of the 
ship Orris in the names of the testator, and of John and George — from the 
figure 1 • to the figure 2. marked by me-— and such part thereof on the 
fifteenth page as relates to the proof of the \vill of B. M. and the 
granting of letters testamentary thereupon to the complainant, and which 
part is included between the figures 3 and- 4. the substance of which 
several passages is pertinent to the matters in question, but will require 
to be amended if the passages, herein reported as impertinent^ are ex*- 
punged. 

And further that a statement of the appointment of the defendants 
as consignees of the return cargo of the said vessel by the said John 
and George would be a pertinent statement, but that such statement, as 
contained in the bill is so mixed with impertinent matter, as not to bo 
capable of separation, and therefore I have reported the same imperti* 
nent. All which, &c« 

New York, June l9th, 182^. M. H. Master in Chv. 



NUMB£S 79. 

REPORT OF IMPERTINENCE OF INTERROGATORIES. 

In Chancery. 
H» T. "% 

V. L 

J. p. Jr.J 

To the Honorable James Kent< Chancellor 

of the state of New York. 
IN pursuance of an order of this honorable Court made in the above 
causi^, and dated the aoth day of January 182S» I the subscriber, one 
of the Masters named in such order, do report :— 

That the solicitors as well of the complainant as of the defendant ap« 
i)eared before me, and the solicitor of the complainant specified the fol- 
lowing cross interrogatories exhibited by the defendant as imi)ertinent, 
scandalous, tending to criminate or disgrace the witnesses, or otherwise 
improper, in whole or in part, viz. 8th. 10. 13. 14. 15. 16. 17. 1%. 
19* 20. 28. 29^ SO. SI. 32. S3. 35. 40.45. 46. 48. 49. 50. 51. 52. 
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5S. M. 55. 56. 57. 58. 61. 65. 66. fO. 71. 72. 73. 74. 75. and 76. 
That the solicitor of the defendant consented before me, that the l7tb, 
£Oth, so much of the 54th as goes to enquire whether tlie witness did- 
not boast of being well acquainted with the duties of under sheriO; and 
the residue of the said 54» the 56, the 65. 66. and the 73d. of such 
cross interrogatories should be stricken out^ and the 6 1 . was altered by 

consent. 

And as to the residue of such cross interrogatories 4iaving perus- 
ed the pleadings, and the direct interrogaties exhibited by the complaio- 
anty 1 report — that I find the 8. 10. so much of the 13. as inquires whe- 
ther the witness had not said the defendant was a father to his family^ 
and whether the defendant had not loaned to other branches of his fiuni* 
ly large sums of. money and had made large presents to the witness and 
his family, and whether he had not boasted of the same, the 1 5. and so 
much of the 1 8. as enquires whether the defendant did not advance meneg 
to the witness for the sanUf meaning for a prosecution of one M. B.y the 
19. the S8. 29. the SO. except so much as enquires as to the witnesses 
knowledge of the defendant's property ; the ;31. 32. 33. 35. the 46. 49. 
52. 60. much of the 55. as enquires as to the declarations of M. M. 
respecting his being the attorney of J. T. at the suit of J. P. Jr. so 
much of the 58. as enquires whether M. M. had not informed the witness 
that he was substituted as attorney for J. T. at the suit of the said J. P. 
Jr. ; and that part of the 74. of sucii cross interrogatories as enquires^ 
^* whether or no the witness did ' not say that the fomUy of the said J. T. 
brought npon themselves ruin and disgrace,^ and to tfie end of such cross 
interrogatory, are merely impertinent and irrelevant tti the issue, and 
some of them also scandalous. 

That the 70. 71. 72. and 75. of such cross interrogatories are also 
imjiertinent upon the ground, so far as they i*elateto John Tredwell niim- 
ed therein, that they go to examine to the credit of a witness to be pro- 
duced by the complainant, which I conceive can only be done after pub* 
lication ; and so far as they relate to the family of the said J. T., be- 
cause they are scandalous and irrelevant to the matters in issue. 

And 1 further report that tlie part of the 1 3. not above certified im- 
pertinent, the 14. 16. the part of the 18. not above certified impertinent 
the 4 8. the 57. and the 76. of such cross interrogatories are in my opin- 
ion pertinent io the matters in issue. 

And that the 40 the 45. the 50. the 51. 53. 55. except such part as 
is alipve certified impertinent, the 54. except such part as is above stated 
to have been stricken out by consent, and the 58. except such part as is 
iibove certified impertinent, are in my opinion also pertinent and proper, 
inasmuch as I take the rule of the court to be, that upon a cross exami- 
nation all questions may be put to a witness tending to disclose facts 
impairing the credibility of his testimony, whether the questions are such 
as the witness is protected from answering on the ground of their ten- 
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dency to criminate or render him infamooB, or such as he may be com- 
pelled to reply to, AU which, &c. &c. 



NuMBEB 80. 

ENROLMENT OP A DECREE OF SALfiL 

At a Court of Chancery held foir the State of 
New York at the Capitol in the city of Al- 
bany on the twenty-seventh day of March 
ki the year 18d2. 
Present, &€• 
TiiU. 

WHEREAS heretofore, to wit— at a Court of Chmcery held for 
the State of New York, he. at the city, &c.on the, &c. Before, &c. » or* 
der was made in the above cause, as follows, to wit : — A. B. v. t. D. it 
appearing by affidavit to the satisfaction of this court— (copy the order to 
appear and answer verbatim.) And whereas also afterwards, to wil-^-at a 
Court of Chancery held for, &c. at, &c.i>n, &c. Before, &c.~ai| order was 
made in the above cause as follows, to wit : — ^A. B. v* C. D. on reading 
and filing, &c. (copy order to take bill pro confesso verbatim)— And 
whereas also afterwards to wit, at, &c. — (as above copying the order of 
reference verbatim.) And whereas also on the day of the re* 

port in this cause of M. H. one of the Masters of this Court was filed' 
which is in the words and figures following, to wit— ^ whole of Master's 
report verbatim.) Whereupon at a court of Chancery held for the State 
of New York at, &c« on the(a) said day of Before, jqc. an or* 

der or decree was made and entered in the above cause as follows, to 
wit-^A. B* V. C« D. (Copy decree, sale, &c. verbatim.) 

And whet*eas also afterwards to wit at a court of Ch'y. held, &c. on the, 
&c. (date of filing report) the report of M. H. one» ^ &c. was filed in 
this court, which report is in the" words and figures following to wit :-^In 
Chaneenff (copy report) Whei'eopon on the said day of at, 

&c. an order was made in the above cause in the words fulla.wing, to wit :--. 
(copy usual. order of confirmation nisi*) 



(a) This form, if the decree is entered the same day the report is filed.— It 
not, the form is,-*And whereas also afterwards, &c. 
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In Chanctry, 
M.D. 



,.} 



V. 

At P. find pthcrs, 

Feb. nth, 1822. 
ON reading and filing the report of Partrick G. Hildreth, Eaq. 
one of the Masters of this court, together with the petition of the Com- 
plainant and other papers annexed tliereto. It appears bj the said report, 
that in pursuance of an order of this honourable coui*t made in the aboT« 
cause on the 12 day of Nov. 1821. By which among other things it 
was ordered, adjudged, and decreed that the mortgaged premises described 
in the Complt's bill of complaint, be sold al public auction to the highest 
bidder, by and under the direction of one of the Masters of this court, the 
said Master first giving three weeks previous notice of the time and 
place of such sale in two of the public newspapers printed in the city of 
New York. And It further appears by the said report, that on the lOtb 
Jan. now last past, the said Master caused the mortgaged premises men- 
tioned in the pleadings in the said cause to be exposed to public sale at 
the Tontine Coffee house in the city of New York, having first given 
three weeks previous notice of the said sale, in two or more of the pub- 
lic news papers printed in the city of New York, conformable to the di- 
rections contained in the order, at wliich sale the said premises were 
struck off to J, L* for the sum of 2*^850, that being the highest sum 
bidden for the same, and timt the next bid, immediately preceding the said 
Lewis's, being a bona fide bid of S5i^00. And by the said report it fiir« 
ther appears that immediately after the said pi*emi8es were struck off to 
the said Lewis, he was requested to comply with the terms of tho said 
sale by paying 15 per cent, of the said bid down, and executing a memo* 
random in writing obliging himself to pay the residue of the money on 
the delivery of the deed, to which requeat, the said Lewis replied^ that ho 
would go to his store and get the money imraediatelyj^ and pay the same 
according to tlie conditions of the said sale. And by the said report It 
further appears, that after waiting the appointed time for tlie said L. and 
on hearing from him, that he could not comply with tlie terms of the said 
sale, and the bidders having left the coffee house, the said Master adjourn- 
ed the sale until the 21st January then Inst, when ho again exposed the 
said premises to sale, at which last sale the same were struck off to L. O. 
for S5650, he being the highest bidder on that occasion, which said L. 
O. has complied with the terms of the said sale, leaving a deficienrj 
between tlie bid of the said Lewis, am! the sale made to the said L. O. 
of g200, and that by the said report it further appeai-s, that the proceed^i 
of the sale will be insufficient to pay the amount due to the complainant. 
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together with the costs oF suit* And that the said Master had given no- 
tice to the said J. S. L. of the said deficiency, and requested him to 
make good the same, which he liad neglected to do, and it appearing by 
the* petition of tlie contiiPt. annexed to the said report, that the said compl't. 
prays among other things, that an order be made requiring the said J. 
S. JL. to pay the deficiency between the two sales, together with costs 
and charges of advertising and postponing the said sale, and her costs and 
charges of this application, and for such further and other order therein 
as his Honor tlie Chancellor should deem just. And it appearing by the 
papa's annexed to the said report, that due notice of tlie application to 
his Honor the Chancellor, . together uith a copy of the said report and 
petition of tlie compl't. had been duly served on the said J. S. L. and no 
sufficient cause to the contrary appearing. On motion of Mr. H. B. on be- 
half of A. L. McD. Solicitor for complainant ; It is ordeixd, adjudged, 
and decreed^ and his Honor the Chancellor doth hereby order, adjudge, 
and decree that the sale o( the said premises to the said L O. be con- 
firmed. And it is further ordered, that the said J. S. L. pay to tbe 
assistant register of this court g!00, being the difference between the 
first and second sale, and the costs of tlie second nalo, and of this ap- 
plication in ten days after the service of a copy of this order, or shew cause 
why an attachment should not issue against him. 



NCMBEB 82. 

m 

m 

At a court of Chancery held for tlie state of 
New York, at the city of Albany, on the 25th 
day of March, 1 822. 
Present the Honorable James Kent, Esq. Chancellor. 
M. «• 1 

V. I 

A. P. and others. J 

^ ON reading and filing an alBdavit of the due service of a copy 
of an order made in this cause on tlic eleventh day of February now last 
past, by which the^aid J. S/L. was required (o pay the assistant regis- 
ter of tliis court the sum of S^OO, and the costs of the second sale of the 
premises in the pleadings in this cause mentioned, and the costs of the said 
application in ten days after a service of a copy of the said order, or shew 
cause why an attachment should not issue against him. A copy of the said 
order together with tlie certificate of the said assistant register, that the 
said moripy had not been paid to him, in pursuance of the said oi*der being 
also Annexed ; and no sufficient cause to the contrary appearing. On 
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jBotion erf Mr. McDonald Skilicitor for the complainaiit, it is ordorad 
that an attachment issue aj^inst the said J. S. L., and that he ataad 
BMtted until ha shall coiD|iy with the said order. 



} 



Number 83. 
In Chancery* 

M. D. 

V. S* Affidavit. 

A. P. and others. 

CITY and county of New Torkf ss. A. L. McD. solicitor &r 
the complainant in the ahove cause being duly^ sworn deposeth and saith 
fliat an order was made in this cause by his Honor the Chancellor bear- 
ing date the 1 1th February now last past, by which among other tltingSy 
it was ordered, that the said J. S. L. (one of the defendants) pay to the 
assistant register of this court SSOO, (being the diSerence between the 
first and second sale of the mortgaged premises) and the costs of the 
second sale, and the costs of the application in ten days after the ser- 
vice of a copy of the said order, or shew cause why an attachment 
should not issue against him. And this deponent further saith that 
the said order was duly served on the said J. S. L. And this de- 
ponent further saith, that it appearing by affidavit as by the certi- 
ficate of the said assistant register that the said J. S. L. had not 
paid to the said assistant register the said S^OO, and the costs of 
the said second sale of the said mortgaged premises, and the costs 
of the said application pursuant to the said order, and no sufficient 
cause to the contrary appearing ; his Honour the Chancellor made ano- 
ther order in the said cause bearing date 25th March now last past by 
which it was ordered, that an attachment issue against the said J. S. L. 
and that he stand committed until he comply with the said order. 
And this deponent further saith that on or about 27i\\ day of March 
now last past, an attachment was duly issued by E. Elm. Esq. one of 
the clerks of this court in pursuance of the said order, directed to the 
sheriff of the city and county of New York, commanding him to attach 
the said J. S. L. so as to have him in the Court of Chancery on the 1 1th 
day of April then next, wheresoever the said court should then be, there 
to answer as well touching the contempt, which he as is alleged had 
committed, as also such other matters as should then and there be laid 
to his charge ; and further to perform and abide such order as the said 
Court should make in that behalf, and thereof to fail not, and to bring 
with him the said writ. And this deponent furtlier saith that there was 
a label memorandum endorsed on the said attachment setting forth in 
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flobstance, that the attachment was issued against the said L# for his con- 
tempt in not paying to the Assistant Register of this Court tlie sum of 
2200» the difference between the first and second sale of the said mort- 
gaged premises and the costs of the said second sale, and the costs of the 
said application. And this deponent further saith that a memorandum 
was also left at the said sheriff's oflSco stating the amount of the costs of 
the said second sale» and the costs of the said application. And this de- 
ponent further saith that the said sheriff of the said city and county of 
New Torky has caused the said J. S. L. to be arrested on the said at- 
tachment on the first April inst. and took from the said J. S. L. together 
with certain other persons as securities^ a bond payable to the said sheriff 
for liberties of the gaol of the said city and county of New York in the 
usual form of such bonds, and permitted the said J. S. Lewis to go from 
and without the actual custody of the said sheriff; And this deponent 
fiirther saith not. 

Sworn the day of April, 1 
18^2, before me, J 
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JVMe to page ISO. 

THE author t^l8 had tlie advantage of perusing a copy of the 
Chancellor's opinion in McWhorter v. Benson^ and the importance of UN 
decision^ as well as the satisfactory and elaborate reasoning of tbe Cliii- 
cellor, induces him to make copious extracts from it. 

The executor had employed an agent in the management of flie estate, 
and had allowed him five per cent, commissions for his services. Tk 
Chancellor recognizes the rule, that an agent may be employed in cases 
where the circumstances of the estate render it expedient, and tiiat tiie 
estate must bear the charge of a reasonable allowance to him,— -and iie 
considered that the allowance there made was proper and just. 

He then proceeds, — ** The Master has allowed to the defendant B. 
the sum of dollars $ and this allowance is stated to be — ' the sam 

* charged by B. as a compensation for his services rendered to this es- 
' tate, which charge is made by him in lieu of all commissions under the 

* act of the legislature, and the rule of this Court made in pursuance of 

* that act.' This allowance is now claimed by the executor, and is op- 
posed by the complainants. 

Before the act of ttie 1 5th of April, 1 8 1 r, an executor was not enti- 
tled to any compensation for his sen-ices in the discharge of bis trust. 
By that statute it is enacted," &c. &c. (reciting the provisions of the act, 
and of the rule of court.) 

'* No otiier regulation upon this subject has been made by this court. 

It is only under this statute that an executor can claim any reward 
for his services, and the true meaning of this new law must be ascer- 
tained. 

The statute consists of two principal clauses. 

The fit*st authorizes this court to make a reasonable allowance (o guar- 
dians, executors, and administrators, for tlieir services. These terns 
are clear, and they ifgulate (he compensation in no ether manner, thaa 
to require, that it shall be reasonable. 

If this principle alone had been the object of the law tiie provi»on iK-af 
complete in the first clause } nothing more was necessary, and nothing 
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more \«Duld have been enacted. Every executor might (hen liave clnim- 
fHi compensation for all hin aerviceH, and (he allowance must have been 
reasonable^ according to the circumstances ofe^icli rase. But the last 
clause of the statute provides^ that when the rate of such aiiowance 
shall have been settled by the chancellor, it shall be conformed to in all 
cases. These terms are fully extensive \\i(h the preceding provisions j 
*^ such allowance'' plainly comprehends the i^easonable allowance, and 
erery allowance mentioned In the firat clause. The term *' rate'* is cer- 
tain In its sense. The term *• settled** conveys precisely and strongly the 
idea of a rule i and the words *^ the rate of such allowaSice when settled,** 
viXien taken together, show clearly that a fixed rule wa« the object of the law. 
The application and extent intended to be given to such a rule are clearly 
shown by the concluding words of the clause, which declare, that the rate 
of such allowance when settled, '* shall be conformed to in all cases.** 
And the cases here Intended are evidently all the cases, in which by tlio 
preceding provision any alluwancc is to be made. According to the sense 
of all these terms, the second clause of the statute embraces all the cases 
mentioned in the preceding ])rovisiun« The statute therefore gives po\v« 
er to this court to make allowances by settling rates ; a power to estab- 
lish rates, and to allow according to such rates ; and It does not author- 
ise the court to make special aUowances, without regard to rule or rate. 
This construction Is denied ; it is said, that the statute not only author- 
izes thl; court to establish rates of allow anre< but also to make allowances 
without a rate ; that so far as rates are established, they must govern, 
and that all services for which rates are not provided, must be rewarded 
by special allowances. This Interpretation may be specious ; but In 
my opinion, It Is not the true sense of the law. To give to this court 
power to act upon the same subject, by rule, and without rule, power to 
allow the same executor, apart of his com])ensatlon, according to a iixed 
rate i another part, according to a discretionary valuation of his sen ices, 
would be, at least, a singular provision. The advantages of a fixed 
rate of allowance, -are obvious. Such a rate has the effect of law ; It is 
known and uniform ; it governs all cases $ and it renders litigation un- 
necessary. These benefits, the legislatui*e intended to secui'e by the pro- 
vision concerning a rate of allowance ; but these objects would be frus- 
trated, If every case were open to a claim for discretionary compensation. 
If a part of the reward of an executor is assessed by discretion, and an- 
other part is ascertained by a settled rule, there Is little utility. In any 
rule concerning a part of his services ; since the discretionary allowance 
for all other services, is not only subject to all the inconvenience of a 
special adjustment in^each case ; but will also In general produce as high 
a compensation to the executor for all his services, as if all had been nieas^ 
ured merely by the merit of his particular case. This effect is exempli- 
fied in the present case. The defendant B. has charged and the Master 
has allowed a gross sum for all the services of B. as executor, In lieu of 
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the allowance made by the t*ule of the court under the statute. The aer- 
Tices of this executor* like those of other executors, consisted partly in 
receipts and payments of money, and partly, in <Aher acts, if the allow- 
ance for receiving and paying money, and the allowance f«>r other ser- 
vices, had been given in separate statements, the aggregate of the 
two statements, would, I presume, liave been the total sum which 
the Master has allowed. The rate of allowance established by the 
rule of the court,- thus becomes almost useless, if the executor may claim 
compensation without regard to that rate ; and it is equally so, whether 
his compensation is stated to be, as in this case, for all his services, and 
instead of that allowed by the rule, or is stated partly under the rule, and 
partly by some other mode of estimation. The provision that the rate of 
allowance settled by the Chancellor, shall be conformed, to, in all cases of 
the settlement of such accounts, is a clear explanation of the meaning of 
the whole law. The Legislature here evidently mean, not to produce 
litigation, but to prevent it. They mean, that the settled rate of allow* 
ance, shall be a rule which shall prevail, not only in the court of Chan- 
cery, but also before surrogates^ and in all other courts, in which such 
accounts may be settled ; and above all, they mean that (he rate of allow- 
ance, shall be a known rule, by which all parties may adjust such ac* 
counts, without resorting to any court to determine the amount of an un< 
certain claim for compensation. This great object of the law cannot be 
attained, if the compensation is not confined to allowances made by an 
established rate. If these plain provisions and these views of their 
meatiing do not determine the true sense of this law, further illustration 
may be found, in more general views, in the nature of the subject, and in 
the operation of difierent plans proposed, for making these compensations. 
When it is proposed, that all servicer of guardians, executors, and ad- 
ministrators shall be compensated by one uniform rule, the objection 
made to this method, is, tliat it does not provide equitably, for different 
cases, and does not reach the exact justice of each case. This objection 
is answered by the statute itself, wfiich does not promise or propose to at- 
tain the exact justice of each case, but proi)oses only, so much justice, 
as may be attained by a rate of compensation. But let the project of 
special rewards by a discretionary assessment in each case be consider- 
ed, without reference to the statute, what is to be assessed ? The value 
of the services of an executor, administrator, or guardian ? The intrinsic 
or moral merit of such services, depends on an endless variety of circum- 
stances, and also greatly, on opinion. The real labor of the trustee, is 
not easily ascertained, and when it is ascertained, is. not easily valued. 
But in general, the |>ersonnl labor of these trustees, is not great. In 
general vigilance and fidelity are the most important requisites ; in these 
trusts sometimes, high talents and great zeal may be exerted^ in the ser- 
vice of an estate or a ward, a guardian may be a parent to his ward in 
education, in kindness, in salutary counsel, and moral control ; or while 
ihese duties are partially discharged or wholly neglected, be may pre- 
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BtTYe the property of his ward, with entire fidelity ; each guardian* each 
executor* and each administrator* discharges his trust* with more or less 
assiduity* activity* and exertion on his own part* and with more or le89 
benefit to those whose interests are committed to his charge. In any of 
these cases* how is the reasonable compensation to be ascertained ? Is the 
trustee to be paid for bis services* without regard to their results ? or 
only* for those which have proved beneficial ? Is the reward to depend on 
service performed* or on benefits received ? or on the good motives which 
may have prompted fruitless labors ? Services performed by one trustee 
may be far more valuable than like services performed by another* if the 
respective services are measured by the rewards of industry* whicli the re<i. 
spective trustee might earn in their private pursuits. 

The plan of indefinite and discretionary rewards must therefore be rc« 
jected, not only as inconsistent with the statute** but also as pregnant 
with mischiefs which render it wholly ineligible in itself* and the subject 
of compensation must be governed by some rule* h hich shall secure cer- 
tainty while it affords justice. To avoid the objections made to a uni-* 
form rule* it has been proposed* to establish several rates of compens^* 
tion* for different classes of service. The services of guardians* executors* 
apd administrators, are various ; and it would bo very difficult* if i»o^ 
Impossible to classify all these services* into kinds or divisions* with any 
precision. If these services were distinguished into several kinds, the 
adjustment of a reasonable rate for each kind of service* would be a mat- 
ter of great difficulty, and the general effects of many different rates, would 
be* to perplex the subject of compensation* with questions concerning the 
liature of the services performed, and to produce in most cases* an amount 
of comi)ensation not more equitable* than one which might be derived from 
a single rate of allowance for the whole. The project of several rates t)f 
compensation, is also inconsistent with the statute itself* which authomes 
an allowance, and a rate of allowance, for services, in terms sufficiently 
shewing that the legislature did not regard the subject of services* as divi- 
sible into portions* or susceptible of distinct rates of allo\\'ance. It has 
also been proposed to make the com|)ensation depend upon time, by making 
an allowance for each day employed in the business of the trust. Tliis 
would indeed be a universal rule embracing all services ; but the principle 
would be most pernicious ; no rule could be more dangerous, than tbal^ 
which should declare* that every guardian, executor, and administrator*, 
shall receive a daily allowance for time employed In his trust ; much of the 
utility of these trusts, always consists in fittention* supci iutcndcnce* fidelity*, 
and economy ; and cares and services like these, cannot be measured with 
any exactness* by days or months. Tiie duties of these trusts* do not m 
general i-equire entire days of attention* but they are usually performed, as 
occasion may require* with little or no interruption of tho private, pursuits 
of the trustee. The injustice of allowing daily wages; the temptation, to 
abuse which would be offered by such a rule ; and the difficulty of preyent- 
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lug abuses in its eKecution, are decisive objections to Its adoption* If 
we regard the duration of these trusts^ tltis fact affords no rule oF com- 
pensation. One of these trusts, continuing five years, may be far mora 
srrduous, and may require mucli greater services, than another extending 
to fifteen years, for its entire execution. The idea of compensation meas- 
ured merely by time, must therefore be rejected. Dismissing all schemes 
wliicli arc inconsistent with this law, and all others, which, if authorized 
under the power given to tliis court, arc futile, impracticable or unjnstf 
we must find, (what the .statute authfirizes and I'cquires,) a reasonahle 
principle of compensation for these services, such a principle to execute 
the intention of the law, must be one rate for all the services of all guar- 
dians, executors, and administrators, a uniform rule for all cases, withoot 
distinction between the different trusts, or different services of an executor, 
an administrator, or a guardian. These cases are susceptible of such a 
rule. The amount of property confided to an executor, administrator, ar 
guardian, and passing through his hands, is a basis upon which his 
Inward may be easily computed. The custody and care of the estate, 
are his duty ; and his services in general bear a just proportion to tha 
anoount of the estate. Though the value of his services may not be in 
exact proportion to tlie value of the estate, yet in the general coorse of 
these affairs, the amount of the estate, indicates with sufficient exactness, 
the extent of his labors, cares, and services, and their reasonable value. 
Thus a plain rule of calculation is afforded by the amount of tlie property 
held in trust ; a rule which is comprehensive as well as simple; and whirfi 
in all ordinary cases, is a very just criterion of the reasonable value of tlie 
services of the trustee. This rule is i^ecommended by Its absolute cer^ 
tainty, its intrinsic propriety, its adoption in other states in which com- 
pensation is allowed to tliese trustees, its analogy to compensations made 
iq other trustees and agents, who have the care of pi'opcrty, and bv thtf 
justice which it will generally afl^ird to an executor, administrator, or 
guardian. Whatever may be tlie weight of objections made to this prin- 
ciple, all otiier plans of compensation arc exposed to far greater evils. If 
this metliod does not reach the abstract point of moral justice in each case, 
it is because human methods ai*e imperfect, and liere, as in so many other 
cases, we arc obliged to abandon the vain search for a perfect method, 
s^nd to be content with the general results of an absolute rule. 

The trusts of an executor, administrator and guardian diRbr widdy 
fi*om a)l other trusts, and all other agencies. They are trusts for the 
dead ; and they are also trusts for the living who are incompetent to act 
Jut themselves, or to watch over (heir own rights ; each one of these 
trustees has great powers^ and great latitude of discretion* He deter- 
mines what shall be done, and lie performs the service without direc- 
tion from any constituent, and without the control and vigilance, which 
other principals hold over other agents. It is required by the most ob- 
vjous policy, that these trusts should never become lucrative occapations. 
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A reasonable compensation governed by a fixed rule, nay be demanded 
by Justice, and seeoM to be the precise object of this law. But that eve- 
ry executor, administrator, and guardian, should be rewarded from the 
estate in his hands for all his services, whatever they may be ; and that 
his reward should be determined by the principles which would prevail 
between an ordinary factor, and his constituent, would be a most perni- 
cious doctrine. If such a doctrine were law, then would these trusts 
become occupations inviting for gain, and mischiefs the most serious 
would ensue. There is no reason to believe that the legislature intended 
to .adopt such a principle. If justice demands something, policy for- 
bids much ; and the safe, as well as the obvious construction can be made 
by a fixed rule, so far only it shall be allowed. These trusts are always 
voluntarily assumed $ and no executor, administrator, or guardian can 
complain, that his compensation is inadequate, when he may accept the 
trust or not in his own pleasure, when he knows that his rewai*d is limit- 
edf and when policy and morality forbid, that he should derive profit 
from such an employment. All proper expenses are always allowed to 
executors, administrators, and guardians when they act by others, for 
proper objects and in good faith, the compensations of agency and all 
just disbursements are allowed in their accounts, where the business of 
these trusts is difficult, much of it is usally done by the agency^ or with 
the aid of others* and when just compensation is made td them, the es- 
tate indeed bears the expense, but it becomes a charge, in a way not lia- 
ble to any dangerous abuse. By the allowance of just disbursements, 
the trustee has full indemnity against actual loss ; and by the additional 
allowance of a compensation so regulated, that it may be free from excess 
and abuse, all other claims of justice are satisfied. The principle which 
best reconciles policy with justice, and both with tlie provisions of this 
law, accordingly is, that the compensation for all the services of these 
trustees, shall be measured by the payments of the trustee, ascertained 
at the close of his trust. By this principle* tlie rewards of the trustee 
jdepend upon his pjiyments ; so far as the trustee may feel the desire of 
gain, this principle is an incentive to fidelity prompting him, not only 
to collect and preserve the estate, but also to apply it faithfiilly, and to 
persevere in his duty, even to the last act. 

it is only when the accounts of an essecutor, administrator, or guar- 
dian, are settled, that he can claim any compensation. Then the whole 
trust ceases, and if the trustee has faithfully paid, or is ready to pay all the 
monies whicli he has received, his fidelity and the measure of his reward, 
tlien appear ; with great reason therefore, the statute provides, that the 
rate of allowance shall prevail, and the allowance itself be made in the 
settlement of such accounts. The allowance settled by the late Chan- 
cellor, has been represented, as providing compensation for the receipt 
and payment of mo^pey, and for.no other service, and it is then said, that 
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as the po^er of, the court to make an allowance for other senricesy la un- 
executed, such an allowance must now be made. # 

The court has no power to make an allowance, without regard to a 
rate. It is empowered to act upon this subject, on petition or otherwise 
and the statute might be executed, either by an order in a partienlar 
case, or by a general order establishing a rate. If no rate were 8etllei(» 
the court might act in a particular case, bj an order making an allow- 
ance, according to some rate which should be adopted ; and the eflfect of 
such an order would be, not only to make an allowance in the particular 
case, but also to settle a rate for other cases* as fully as if such rate 
had been adopted and declared, in any other form ; whether therefore a 
rate is establiidied by a general order, or by an order made in a particu- 
lar case, as the first instance of an allowance, it must be settled, 
just regard to all the considerations which should have weight in the 
tablishment of a regulation destined to govern all cases. If the existing 
rule compensates no service e^ccepting receipts and payments of money, 
the court might settle a rate for other services, if it were at liberty to 
establish several rates for different services. 

But the court has no power to establish more rates than one. If the 
existing rule is considered as making no allowance fur many of the servi- 
ces of these trustees, it may be in that view, an imperfect execution of 
the statute ; bdt even in that view, as it is the only existing rate, it must 
govern all cases, until another rate shall be established. The rate set- 
tled for one service may be inadequate for the compensation of all servi- 
ces ; but While one rate is in force, no other rate can exist. The ex- 
isting rule, interpreted with literal strictness, provides compensation for 
no service, excepting the receipt and payment of money ; but this is nei- 
ther the spirit nor the effect of the regulation. •The plan of the statute 
is compensation by the rate : and some principle of proportion must ac- 
cordingly bo found. The rule provides compensation for all the services 
of an executor, administrator, or guardian, by an allowance having pro>- 
portion to the monies which he has received and paid. ' The monies re- 
ceived and paid, are made the basis of a calculation, to ascertain the val- 
ue of all his services, and the result obtained by this calculation, is the re- 
ward, not only for receiving and paying money, but also for all ether 
services in the trust. It is one i*eward for all services, and it is ascer- 
tained by a . computation, founded on one species of service, which is de- 
scribed, m)t to reward that alone, but merely to give the principle of cal- 
culation. The principle of proportion which constitutes a rate, is 
found in one species of service, but the rate itself is, as by the 
statute it must be a rate of allowance for all services. The service 
selected as the basis of calculation is one, which in its nature em- 
braces most of the other services of an executor, administrator or 
guardian. When an estate is committj^d to the care of an executor 
or administrator, the conversion of the whole estate, or parts of it, into 
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mniiej, the collection of debts due to the estate, the payment of debts 
from the estate, the payment of legacies, or a residue of the estate, and 
tlie exertions made to euect these objects are in ordinary cases the most 
troublesome parts of his duty. Indeed his services usually consist entire- 
ly in these acts ; a guardian receives the funds of his trust, and makes 
diebursements for his ward. When the executor, administrator or guar- 
fliaii closes bis trust, by paying to those entitled the balance in his hands, 
bis receipts and payments of money, are selected, as affording at once fi 
convenient measure, and the best practical proof of tlie extent and valua 
of all his services. ~ The existing rule is thus considered, as affording di- 
rect compensation for all services i^hich produce or terminate in the re*-, 
ccipt and payjnent of money, and in a more general view, this ^ule may 
be regarded as affording compensation for all services whatever, by adopt- 
ing and declaring the only principle of compensation, which is eligible 
and just, under this law. The question whether the existing rule provides 
compensation, for receiving and paying money as particular services, or 
for all services by an allowance computed upon receipts and payments 
must be decided, much more by the nature of the subject, and the real ef- 
fect of the regulation, than by any criticism upon the terms of the rule. 
I regard the rule, as providing an allowance for all services, but if it 
provides only for the services of receiving and paying money, the question 
how other sendees are to be compensated, must be resolved by the prin- 
ciples already advanced. If the only sound and safe principle of com- 
pensation under this statute, is that which makes the allowance depend 
upon the payments of the trustee, and if tlie existing rule docs not give 
compensation for all services, another rate and a further allowance might 
be necessary ; but such rate and such allowance' must still be determined 
by the same principle the payments of the trustee. TIius, a second rate 
and another allowance founded ui>on payments would result, and the real 
effect of considering the existing rate as providing compensation for na 
service excepting receipts and payments, is according to these views, to 
pronounce tlie existing rate too low and insufficient to produce compensa* 
tion for all services. 

I inquire not here, whether the rate of allowance which has been set- 
tled, is, or is not, the rate best adapted to produce a just amount o£ com- 
pensation to guardians, executors, and administrators, either for receipts 
and payments of money, or for all tlieir services. This rate may be too 
high or too low, or it may be a reasonable rate for receiving and paying 
money, and insufficient to 'afford compensation for other services ^ or it 
may be sufficient for all services. 

The rate intended by the statute should be such, as to prodiirc, in its 
general operation a reasonable amount of compensation to guardians, 
executors, and administrators, as an average for their per vires. Whether 
the existing rate is regarded as a provisiun for all servirca, or as provid- 
ing only for the receipt and payment of money; in either view, while 
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ibis rate and bo oilier, is in force, this operates, as tlie onlj pi*ovi8ion for 
all services. The adjustment of a reasonable rate is a subject not bdbn 
me. The question here, is, whether any allowance can be made, witfaoit 
regard to a rate. My purpose has been to investigate the true sense of 
the statute, and I hold that this law does not authorize any allowance to 
guardians, executors, or administrators, in the settlement of their account 
otherwise than in conformity to an established rate. In this case tin 
Master having allowed for the services of tlie executor, a gross sain, sot 
ascertained by any rate of allowance, the first exception to the report b 
allowed, and it is now referred to the Master, to take an account of the 
compensation to be allowed to B., by computing the allowance upon the 
monies received and paid by him as executor, according to the existing 
rule. 
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Page 80. Note (a.) 

THERE has been a floating opinion among the Professtoh in 
New York, thai the case of Hart & Ten Ey cit. as decided in the CJourt 
of EriHM-8> had materially affected what seems to be, and Chancellor ' * 
Kent has considered as, the English Rule upon this subject* The case 
has not been reported. Tlie late distinguished Chief Justice (Spencer) 
has been kind enough to promise the Author a copy of his c^inion, which, 
if it can be procured in time, will be inserted in ah appendix. He has 
also informed me, that the point was before the . Court of Errors at the 
last term, in a case which will be reported by Mr. Gowen, in his first 
Toluroe. 

From an examination of the Report oi Hart and Ten Eyck, S Johnson^ 
it would seem that the question must have come before tlie Court upon 
the following facts :-^ 

Tlie Bilf was by an heir against an administrator for ati account, al- 
l^S<ng various acts of fraud and misconduct, and praying discovery and 
relief. The defiendants set forth an accoiint of their receipts, and of the 
monies paid by them. The Chancellor notices several charges in the 
account igainst the Estate, which he states are without proofs and there- 
fore nbt to be upheld by tbe answer. As an example, he mentions an 
iten.*-''(Paid J. W. Hat Manufactory, iSl 1 9^ 6s.'' Such charges resting 
only on the answer, he rejects* 

It would appear from this state of facts in that case, tliat the question 
iqwn which the Chancellor passed was this, whether upon a general BiU 
for an account against executors, or any other persons in the situation of 
trustees, the general requisition to set forth a full and true account of the 
estate come to their hands, and all amounts received or paid by them, 
shall be suficieat to make the allegation of payments by them, evidence* 
It is presumed that the bill in this case contained a clause of this import, 
and from the facts stated, the point could not have been stronger. It is 
scarcely to be supposed tliat the Court of Errors Intended to declare, that 
this would be sufficient. And it is conceived that there will be found 
qualifications in th^ opinions delivered, which will contradict the conjec- 
tures of some of the profession respecting the case. 

The writer has been favored with the brief of one of the eminent Coun- 
sel, (Mr* Emmet,) who argued tbe cause of Air^ ▼. Ttn Eyek^ in the Court 
of Errors, on the part of the defendants. The whole scope of the argu- 
ment of that gentleman, is to bring the case within the rule, that an an- 
swer responsive to a Bill, is to be taken as true, and not merely so, but 
must be disproyed by two witnesses, or strong circumstances. His inge- 
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nuity is exercised to distinguish the cases upon this principle. Thus as 
to tlie case before Lord Cowper, cited by Chancellor Kent, lie obserrcB, 
** that from any thing in the Report, there is no room to conclude, that 
the relation about the jeiOO, was at all res[jons!ve to the Bill, which re- 
lated to the personal estate at the time of tlie death, and this was a gift 

during life/' 

Speaking of TaJBkot v. Rutltdge, and Howard v. BrortvUf he says, ^' net- 
tiier of these cases touch upon the point, whether the matter In the answer 
sought to be used was responsive to the bill, or not, and both may well 
apply to distinct allegations set up by the defendant, as matter of araid- 
aoce, without being an answer to the Bill/' 

Tlie counsel relied much upon the case of Sudgrme v. Bailmff S AtiL« 
fil4, and from the facts, and the observations upon it, in Bbmni ▼• Asr- 
raw, 4 .Br. G. C. 7S. concluded that the answer had been replied te. 
The notice of that case in Ward v. Tnmer, 2 Vesej, Sen. 4^^. aeeai to 
shew thi9 to be inaccurate. Counse4 state that that case {Sudgrvte ▼• 
J9at/ty,) rested singly on the averment in the answer, and Lord Hard« 
wicke says, that the manner of the gift was admiited. 

It is not disputed by the counsel, that a fact clearly and indisputyUly 
•matter of avoidance, and not an answer to a charge and inquiry of the 
bill, must be proved by the defendant, if his answer is replied to. 

On the other side it is clear, that if a distinct subject is aOeged dmd 
inquired to by the plaintiff, he makes the defendant a witness to tha^ 
and must take his answer. ^ 

A case much relied upon in the argument was Cla$(ni ▼• Mnris, 10 
Johns. Rep. 524. That case well illustrates above position. Thomp- 
son, Just, after stating the rule, that an answer to a bill of discovery 
must be iaken as true, unless disproved, observes, that in order to test 
the case before the court by that role, it was necessary to look particii- 
lariy at the dUcavery sought by the bill, and the answer given to it. Tlie 
bill prays a discovery of what was due from S. to the Appellantt on 
what account, and how secured, and what property of S. bad come to Us 
hands in satisfaction of his demands, and under what agreement or un- 
derstanding it was conveyed, assigned, or paid. 

He then enters into an examination of the answer, and compares the 
facts stated with the inquiries of the bill. In respect to an agreement^ 
he says — ^the answer as to the nature and terms of the agreement relative 
to the payment, and satisfaction of his demands is made evidence by the 
prayer, in the bill for a discovery as to that agreement. It was alleg- 
ed certain property was taken in satisfaction. So again a denial of the 
reception of {$4000 in payment was made evidence by an express charge 
in the bill to that effect. Another example of this rule is the case ef 
FteM V. BoUand, 6 Cranch 8. where the plaintiff averred that certain Judg- 
ments were satisfied, and expressly required the defendant to answer the 
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ftUegation. They could not tton be allowed to say the answer was no 
testimony. 

The Author has examined minutely the following cases, which are all 
be has found cited upon this general question^ and in every one the decis* 
ion has proceeded upon a distinct allegation in the BUI of a distinct sub- 
stantive fact, anda requisition general or special to answer iU^^Pemher r. 
Mtaken, 1 Br. C« R. 52. WaUer v. MMSf 2 Atk. 19. Cooke v. Clay- 
worth f 18 Yesey, 1 S. JSne t. Dodd, 2 Atk. UTS. Only ▼• Walker, $ Atk. 
407. Lt^ffoe V. Lt Mve, l Yesey, Sen. 66. Jimot v. Biscoef i Yesey 
Sen. 96. Ox^ v. Jackson, 6 Yesey, 39. Bast India Company v. Donald, 
9 Yesey, 275. Fillings v. JirmUage, 12 Yesey, rs. JFakelin v. Walthal, 
2 Cby. Ca. 8. Smith v. Brush, 1 John. C. R. 461. In each of these 
cases, the question has been upon the clear allegation of a substantive fact 
in the bill, met in the answer by an express and unequivocal denial. 

But there is no trace of a decisicHi dictum, nor even an allegation of 
Counsel, that a general requisition for a person in the situation of a 
trustee, to set forth liis accounts, the disposition of the fund come to his 
hands, or his disbursements^ makes a statement of his payments evidence. 
- Indeed upon principle, this is not discovery In the light in which the rule 
in question has ever been applied. A matter of account is matter of re* 
lief. Tlie form of the bill is a- prayer for relief by setting forth a true 
and full account of the fund come to his hands and his disposition of it. 
Suppose the complainant requires him merely to set out an account of 
bis receipts, or what composed the items of the estate, when he entered 
upon the execution of his trust. Can the defendant say, that this enti- 
tles him to make his account of payments evidence ? If he cannot, then a 
most trivia] variation of form, and omission of what can never be essen- 
tial in a bill evades the rule. To be operative, indeed to be of any influ- 
•nce whatever, it must go that length ; but to carry it that length would 
it is apprehended be a novelty In tlie doctrines of the court. It in truth 
amounts to this, that by the plaintiff requiring a statement as to one fact, 
the defendant's statements to every other fact are made testimony for 
him. 

In cases against an executor \vIk> has ftled an inventory, the rule in 
question, if it has been carried to the extent supposed, may be avoided by 
mei^ely praying, that the defendant be decreed to account, as in Misenor 
y, Burjbrtt 1 Coxes cases. Then the decree would be merely that the 
Master take an account of all sums come to his hands, &c. and make him 
all just allowances, and before the Master he might be charged from the 

inventory. 

The cases of Boardman v. Jackson, 2 Ball and Bcatty, and Bobinson v. 
Bcotney, 19 Yesey, 582, are decisive upon this subject as to the rule in En-' 
gland. And those of Beckxmth v. Buikr, i Washington, 224, and Paynes 
V. Cdes, I Mumford, 39, appear to declare the samerJilc in Yirginia. 
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In the foriner the bill was filed against an ^xecutor^ and prayed Abh 
trihation of the personal estate. 

The defendant stated in his answer, that there was little estate except 
a debt dae by bond from T. which his Father gave him in his life tiiaic^ 
as a compensation for his having consented to the sale ot an English e»> 
tate, which wonld have descended to him. The conrt said it would be 
monstrous indeed, if an executor when called upon to account^ was per- 
mitted to swear himself into part of the tests^tpr's estate. 
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9. Oath of an accounting party to be taken for sums under gdO, 8S 

10. Books of partners are evidence between them, - - 11 

11. Accounts sometimes allowed prima facie evidence for a party ib. 

12. In a case of lost vouchers, oath of party permitted under cir- 

cumstances, - . - • - « - 82 

13. Tradesmen's books when proof of goods furnished, - 83 
See ResU^ Inierest, Fasnng accounts oj guardians, ^c- 

ADJOURNMENT. 

Right of a Master to adjourn a reference, - - - 5 

AcQottrnment de diein diem, English raie> * - - ib. 

ADMISSION. 

To be entered in the Master's minutes, - - - 39 

Of Solicitor, &c. binding on Ciient, * * * >^< 

ADULTERY. 

1. Statute directing a reference upon Bill pro cortfesso^ ■ - 169 

2. Order thereupon,' - « - , - - 170 

3. Not to be entered of course, ... - ib. 

4. Course of proceeding before the Master, - . . ib. 

5. Jurisdiction given Jirsi upon the ground of inhabitation at tite 

commission of the act. - .... - ib. 

6. What constitutes inhabiting under the act» - - ib. 

7. Must be animus manendi, ' - - ^ in 

8. Not the same as domiciliated. . . < - ib. 



428 INOBZ. 

9. Second dauae of statute tipon solemnizatba of macr&|»jbi 
the state> and residence of the injured party at commisflbn 

and ftliog the BUI ITt 

10. "V^illianison f^. Parisien, — Observations ufion, - - 172.S 

11. Woman resident in the state and exhibiting a bill, deemed an 

inhabitant of the state, though her husband reside elsewhere, irS 

12. Adultery must be proved as charged in the Bill, - - 174 
IS; Confessions may be received as evidence* ... ib, 
14. But the decree must not rest alone upon it, ... ft^ 

Allowance upon Divorcer See Divorce. 

ALIMONY, 

1. Wife'entitled to upon'a Bill of divorce, - - - t€T 

S. Whether filed by husband or wife, - - - %• 

3. Course of proceeding under an order of reference to fix the 

proper sum* . - • - - - |^ 

4. Costs of suit to be alloi^ed also, - - - - ih. 

5. Separation the foundation of the claim* -^ ^ - - 169 

6. Alimony given from citation served or retusned in Ecclesias- 

tical courts* - - - • - - ik 

7. Return of subpcena analogous rule, -' -^ •lb. 

8. Assigned usually ata monthly rate, ... 16B 

9. GencFal rale to allow one third of the yearly value of die 

real estate, - .-.- -ih. 

10. Analogeus rule as to personal estate, - • - . flh 

ANSWERS. 

1. Substance of Jurat to be stated, » * . • jK59 

2. Master to enquire as to the party having read the answer, &jc.. ih. ^ 

3. Feme covert answers separately by guardian, -! -^ - ^ i 

4. Excepting for iosufiiciency, - - , , . - S5S ' 

5. What,— must be signed by counsel, ^ ibi 

6. How & when filed, . - • . . - ib. 

7. Order must be entered to refer them unless notice of submis* 

sion received in 8 days, - - - - - ik 

8. Masters renoK te be procured in 14 dayi where injunction or 

ne exeat has issued. ....... ib. 

9. Enlai^ment may be procured on certificate, - - ibw 

10. Course of proceeding upon this reference, -,. - 254 

11. No draft issues— -Exceptions taken without objections, - ft. 
Reason of this practice, ...... 254. 8 

12. Report must specify the exceptions or parts of exceptions al- 

lowed, - -- ...... 258 

13. And upon a reference of a second as well as a first answer, SM 

14. Foundation necessary in a bill for an exception, - « ib. 
i 5. A statement co-extensive with the inquiry, ... stIdO 
16. But every thing incidental to a fact may be enquired to under 

the •charge of tliat fact, - - • - - ll« 

17» Statement oy way of cham warrants an interrogatory, • 96t 

18. Greneral interrogatory sufficient to call for an answer, - ill. 
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2. Sometimes filed by Defendants, - - - - sr 
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4. Mode of proceeding upon, - - - - ib. 
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r. And to same or new matters, - - - 14. 16 
8. Master may examine plaintiflT as well as defendant^ - - 16 



\> 



It 



INDEX. 4£r 

Paoe 
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EXECUTOR.— See InUresU - - - 9, 10, 11. 19. 
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on personal security, - - - - - ib. 
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pectively, - - - - - 326 

30. Practice upon this reference before the Master, - • SST 

31. The impertinent interrogatories to be expunged.— Order of 

course to be entered tlierefor, - -> 328 

32. Party to pay costs, - - - - ib. 

33. As to exhibition of cross interrogatories tending to shew im- 

proper bii^s, r - - . - 329 
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FAes 
<S4« ExaniDatioi) to credit in its proper t^ense, * • 3S9 

35. Must be aftei pttblication* - - ib* 

36. Most be a special application for leave to examine to partic- 

ular parts tendiDg to discredit, - - - 330 

$T. Sach ezaminatioD must be generallj to credibilitj oa oatb» or 

tofacts not material to the merits, * - - 331 

38. Rale at law^— Questions may be put to a wttneas as to im- 

proper conducts to try his credit, but his answer most be 
taken ; other witnesses cannot be called to contradict him, > ib. 

39. Questions cannot be asked at law to an irrelevant fact to dis- 

f^rove the statement of the witness, if answered n^ativel j, 33S 
I questions may be put to the witness. Some he is protected 
from answering ; but the objection must come from him, 33fi & 335 

41. Cross interrogatories mav be filed upon the examination in 

chief, tending to impeacn the credibilitj of the witness, - 333 

42. Whetlier questions maj be put to collateral matters, not in 

themselves impairing credit, but a view to contradict the 
testimony by other evidenee, - - - ib, 

43. Questions criminating a witness cannot be struck out as im- 

pertinent. The witness most demur before the exam- 
iner, - - - - - 335 

44. As to cross examining a witness to other matters than those 

to which he has been examined in chief, • - 336 

INFANTS. 

Appointment of Guardian for, . . - . 131 
1. if estate very small, and full affidavits made, the Court will 

appoint without a reference, - - - - ib. 

£. Application to the Master under 44 Rule, . - - - ib. 

3. Notice given to relations in England, - * - - ib. 

4. Proceeiungs before the Master, - - - - 132 

5. Witnesses to be examined, if appointment contested, - - 133 

6. Amount of security, - - - . - - ib. 
r, A Father has the rt^tin general to be appointed, - - 134 
8. Maxim that the Guardianship shall not oe given to the heir 

over-ruled, «• -- - - --135 

9* Bond of Guardian to be filed, .... - ib. 

Maintenance of Infants, - - - - ib. 

10. Course in England to allow a certain sum, - - - ib. 

11. May be granted on an exparte application, - - - 136 

12. Course before tha Master on a reference for this purpose, - ib. 

13. Maintenance where a suit is pending, - - - - 13r 

14. Will be allowed, if the Court is satisfied that the fund will be 

sufiicient, - - - - - - - ib* 

15. Application when ihe father is living dependent upon his com- 

petency to support them properly, - - - .- 138, 9 

16. Not requisite that he should be insolvent; ... 139 

17. Old rule not to allow a father for past disbursements, al- 

tered, - - - ..... 140 

18. Master may consider the circumstances of the rest of the fam- 

ily in fixing an allowance, - -- - -141 

Infant Trustee and Mortgagee, - - - - ib. 

19. Course of proceeding to en4)uire as fo, . . .. ib. 

20. If the infant has a duty to peiform, he is not within the 

act, .... - - - - 142 
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21. 'Whether the Infant heir of a vendor is within the act, ^ere - 14S 

22. An infant mortgagee is within the act, though interested in the 

residue, - - - - - - • 144 

£3. Or if he is a. co-executor, - - - - - ihi 

24. Mode of conyeying under the act, - - - - 145 

25. Not essential it should be by Guardian, • - - 146 

26. True constrnction seems to be that the infant may convey, 

when of fit age to do so— in other cases, the Guardian, - ib. 

27. Infant/efn< covert conveys by fine in Ensland, . - - 147 

28. No objection to her execation of the ordtnary instrament here, ib. 

INSPECTION OF BOORS^-See Frodueiion. 

INSUFFICIENCY OF ANSWERS.— Reference for— 

See J3n8wer8, - - - • 4 et seq. 

INTEREST— See i?cs/jj. 

1. Rule of apply ing payments first in extinction of, - - 93 ' 

2. Quere in a case ot mere mercantile usa^e, - - ibu 

3. Effect of computation of interest on debtts and credits, • 94 

4. Where the decree directs interest on both, same method to he 

pursued, - - - - - - ib. 

5. Not necessary to deduct every trifling excess of payment, from 

the principal, - - - - - 95 

6. Quarter yearly applications are in general just, - - 96 

7. The charge of interest upon sums from time of reception is rare 

and severe, - - - - 97 

8. Usually done on annual balances, - - - ib. 
Mode of stating the account in such a case, - - ib. 

9. Former rule of the Court, not to charge interest against an 

Executor, improperly loaning the money. - - - 98- 

10. Present English rule, to charge 4 percent for annual balances 

for mere detention, and fine for employment in trade, ib. et seq. 

11. Party has a right to an enquiry whether greater profits have 

been made, - - - - 101. 103 

12. One case only of compound interest in the English Court, 104 

13. Rule in Chancery of New- York, - - - ib, 
Schieffelin v. 51fet<^ar/-— remarks upon, - - 101. 5 

14. In case of employment, the question is always what profit has 

been made, - - - - - 105 

15. Effect of compounding for different period^ - - 106 

16. Per centage it assumes to have been made, - - ib. 

17. A charse ot interest upon sums from reception often more se* 

vere than compounding, • - - * 107 

18. This mode censured by Lord Eldon, • • - » ib. 

19. An Executor will be charged with interest for not putting 

out balances, unless necessarily retained, - - 108 

£0. Money retained at a Banker's, equivalent to an employment, ib. 

21. Compound interest, . • . . . ]og 

22. General rule not to allow it, ... - ib. 

23. Cannot be covenanted for in a mortgage, - - - ib. 

24. Assignee of a mortgage not entitled to it, ... ib. 
Unless assigned witri consent of mortgagor, - • ib» 

25. Exceptions to the general rule— 
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1. Stated account, and agreeMent that the whale shall carry 

interest, - - - •- • -110 

Agreement inferred from acquiescence in accounts, - 111 

. Not allowed upon UMge of trade merel J, * - - ib. 

2. Amount reported due on a mortgage - - - ib. 
In England onij from confirmation— •Here from date of re- 

|)ort, - - - - - . 112 

This exception confined to reports upon mortgages, « 1 13 

9 3. As to surety paying for principal, Quere, - - ib. 

Interest in relation to nature of the debt» - - 114 

' 26. Simple contract debts do not carry interest^ * - ib. 

, Nor after report, - - - - ib. 

27. Exceptions to this rule - - - - 115 

1. Money advanced, - - - - ib. 
But not in the distribution of an insolvent estate, - ib. 

2. On notes, &c. fixing a time for payment, - - 116 

3. Stated accounts— settled between the parties, 116, lir 

4. Not allowed in equity upon mere usage of trade, - ib. 

28. Rule prevails whether the fund is personal assets or other- 

wise, - - - - - 118 

29. Interest not allowed beyond the penalty of a bond - 119 

30. Otherwise where accompanied by a mortgage - . - ib. 

31. Interest allowed upon a judgment - — - 120 

32. Interest of the place of payment to j;overn, - - ib. 

33. Legacy payable on a certain day carries interest from that day, 121 

34. Interest not regulated by the productiveness of the fund, - ib. 

35. Allowed in general from the end of a year, - - ib. 

INTERROGATORIES, 

For examination of parties.^— See Examinalion* 

Reference of Interrogatories for witnesses, for impertinence. 

See Impertinence, - - - - 24 

L. 

LUNATICS. 

1. Approval of a committee of persons and estate, - • 147 

2. Reference for that purpose oniered, -« ~ i. it). 

3. Occasionally done without a reference, - - - ib. 

4. Course of proceeding before Master, - « - 148 

5. Affidavits of sureties laid before him, or they may be person- 

ally examined, - - - • ^ - - ib. 

6. Next of kin are entitled to their costs for' attending, -^ -* 149 

7. In discretion of court to appoint any person Committee of per- 

son, - - - - • ib. 

8. Old rule excluding the heir at law, reversed, - - ib. 

9. Next of kin, not being heir, most fiivoured^ - - ib. 

10. Strangers may be appointed, upon good reasons for a prefer- 

ence to reltttions, - - - - - 150 

11. Married non compos should he committed to his wife* or.* her 

husband, - - - - - *ib. 

12. In former case usual to associate some one- with her, - - ib. 

13. A feme covert may be appointed, but usual to join some one 

with her, - - - - - ib. 
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14. Female LMMtic ahoulii be comaiUted to a female, . 151- 

15. A stranger or relative maj be appmnted committee of the es- 

tate, • . " • - - - ib. 

16. A relation in general is to be preferred, . - - - ibi 

17. Heir at law favottred in the appointment, - - -> ib. 

18. A Master in chancerT shoold not be iq»pointed» - ib. 

19. Security to be given bj committee, - - m, 152 

20. Approval of Bond,. - - - •-ISS.S 

21. English practice to allow a fixed snm, - - - 15S 
2£. Mode of proceediitt, ^153,4 

Passing acconnts ofcommittees^*— See Tit PoMnng Aceouni** 

M. 

MAINTENANCE. 

Of Infants— See It^unta^ - - - - 10 

Of Lunatics — See LunaHcs, - - - - 21 

MARKING PAPEE8, • - . . 7 

MOTIONS. 

1. An order to produce books or Ining in an eiamination or to 

shewcause, &c. isofcoarse» - - - 5^ 

2. En(^h course as to motioiis of courae and special* • 27 a. 

N. 

NOTICE. 

Of pliers being filed witii the Master useless, . • - f 

O. 

OPENING BIDDINGS.—See Sak$. - 34 

P. 

PARTITION. 

1. Rea9on of the court acquiring jurisdiction. - - 177 

2. Enquiry as to rights and interests of the parties first directed, ib. 

3. Orcler, and course of proceeding before tne Master, - 178 

4. Sale may be made when premises are incapable of partition 

without injuiy. - . "^ . *^ - ib. 

5. Reference to enquire as to the situation of, - - ib. 

6. Sale may be conducted under direction of a Master, bmi par- 

ties must then execute the deeds, ... 1^9 

7. Therefore advisable to employ commissioners, - - ib. 

8. Better opinion that purchaser is entitled to a legal title under 

decrees for sale in this court, - - - 180 

PARTNERSHIP BOOKS,— See ^ceocm/. 10 

PASSING ACCOUNTS OF GUARDIANS— COMMITTEES AND 
RECEIVERS. 

1. Enforced With vigor in England, - - - - 157 
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IS* Role of cdurt New-York, i i . 

3. The provisions of <he orders In England upon thi» siibject, 

4. fticeivers, &c. bound to pay interest for irionies retained, 

5. Not paj^ing the nEioney ihtp court bj the time fixed, may be 

committed, or Bond sued upon, 
6w Committee not to account where Whole income « is allowed for 
maintenance except fraud appear, - . . 

7. Role ijade bj Lord Redesdale in Ireland, 
• Its great atilitjr» - - - • 

8. Course of proceeding under the rule N» Fork, 

9. Observations upon, - - - ^ 

10. Mode of proceeding in England before the master oil passing 

committees accounts, . . ^ 

1 1. Costs now allowed to next of kin, ^ 

12. Course on accounts ot Receivers, - . ^ 

13. Salary allowed them in England, 

14. Passing accounts of Guardians, 

PRODUCTION OF BOOKS, &c. - 

1. Must be authorized by decree or order, • •> <• 

. 2. Summons to produce, - • - 

3. Affidavit of Production, * - ^ . . 

4. Further time allowed, - 

5. Certificate of default given, - * . 

6. Motion thereupon* - - - - 

7. Order for production or attachment, - . • 

8. Affidavit to account for papers withheld, 

9. Course where party is dis^isfied with prodoction, 

10. Inspection of books — Party most have notice, 

11. Party may seal up such parts as he swears do not relate to the 

Matters in question* - ' r 

R. 

RECEIVER. 

AfM^intmeni of, * - ■* 

1. Office of; • - • - - - ^ 

2. Notice of motion requisite^ « 

3. Caufte before the Muster under the order, 

4. Recognizance entered into with sureties, 

5. Persons disqualified for the office are TVut/eea. Masters in 

Chancery. A Solicitor in the cause, - • - 

6. Other solicitors or attornies not disqualified, bat objectionable, 

7. Two receivers may be appointed, of estates at great distance, 

8. Former rule of not permitting cases, &Ci witlu^ut permission of 

the Court or Master, relaxed, - - - 

Passing accounts of Receivers.— See Tit. Posing Accounts. 

REDEMPTION OF MORTGAGED PREMISES, - - 241 

1. Usual form of the decree, - > - - ib. 

2. Interest upon lasting improvements allowed, - - S45 

3. Course of proceeding before the Master under such decree, S42, 3 

4. Annual rests sometimes directed, to apply excess of profits to 

. reduce the principal, - . - . 243 

55 
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5. General rule of the court n&w, not to make such rests, - 24d 

6« Master cannot make such rests without being ctirected bj the 

decree, - - - - " - *** 

7. Mortgagee in possession fully paid becomes a trustee, and 

must pay interest, - - . - - M5 

8. Mortgagee is not bound to leave the eetate as he found it, if 

lapse of time will account for the injury, - - ib.' 

9. Not obliged to lay out money but in necessary repairs, • 246 

10. Will be liable for other rents than actually received in case of . 

gross negligence, - - - - S46, 7. 

11. Expences incurred for the protection of the estate mustbe re« 

funded him, - - - - - IMf 

13. Mortgagee will sometimes be denied the cost of an actual im- 
provement, - - - - * - 248 

13. Money advanced on renewal of leases to be refunded with in- 

terest, - - - ^ - ib. 

14. Only charged lor actual receipts, except in case of wilful de&ult, ib. 

15. May not commit waste in equity, unless the security be de- 

fective, * - - - ... £49 

16. Interest upon the bond will be stopped after tender, - ib. 

17. Old rule that party must keep the money always ready, - ib. 

18. Quere as to existence of this rule P ^ • « £50 

19. Principle appears to be whether the reasons of the mortgagee 

are satisfactory or not, ... 250, 1. 

REFERENCE, 

To state an account* ... . . 7 

Rests in an accounts— Annual andtither, - - -83 

1. Distinction, in case of Mortgagee in possession, or with a view 

to charge an Executor, &c. - - - - 84 

2. As to Mortgagees in possession, general rule seems to be not to 

make annual rests, - - - - - 84 

S. In such cases, nqt to be made without an order, - - 85 

4. Rests against an executor or Trustee, with a view to the charg- 

ing interest, - - - - - 8€ 

5. May be made without a direction in the decree, - - ib. 

6. Rests directed in a decree, either where interest is reserved, 

or the decree is silent as to it ; or where interest is to be 
computed, - - - - - 87 

7* Reservation implies only that the Court will not then decide the 

point, • - , - - - 88 

8. If die decree doe9 not direct interest, the Master cannot com- 

pute it, . - - - - ib. 

9. Effect of a decree directing rests and interest, 

10. Distinction where the rests are referrible to the interest, and 

where to the accounts, - - - - - 90 

11. A Master may make rests but cannot charge interest unless 

authorized by the decree. - - - . ib 

S. 

SALES BY A MASTER. - . 212 

1. In England, generally upon bills for administration of 

assets, .... ----•ib. 

£• In Ireland sales always decreed, - - . - . 21S 
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3. Rales of the Court where interest only is doe, or anj of s«rer« 

al instalmeots, - • . * • . . . ^13 

5. Coart of k w relief in such case upon payment of amount really 

due, ... . . . - ib, 

6. Of chancery sells only sufficient of the property to raise the 

amount, -- ... .. -ib* 

7* Provision of the decree for a further side on a subsequent 

default, ...... £24 

8. Court has a right to sell the whole*«>ProTi8ion of the statute as 

to application of proceeds, where the whole is sold. - ib. 

10. Master is bound to seU so much only as will raise the sum 

reported due and costs, ... . £15 

1 1. Conrse to ascertain proper parcels, l(c« ' • • - ib. 

12. Abstract of title preferred in England, - - - 216 
18. Order in Ireland for production of deeds, &c. - ib. 

14. Fiace of sale directed in decree, usually in the County in 

which the lands lie, - - . - . .. ib, 

15. Master must be present, .... - ib. 

16. Manner of conducting the sale, • - - • ib. 

17. Article of purchase, .... - ib. 

18. Sales under direction of a Master are not withitithe statute of 

frauds after confinnation of the report of sale, . - - ib. 

19. Auctioneer's memorandum will bind purchaser, • - 217 

20. Mortgagee may bid at the sale, - • - • ib. 

21. Adjournment of the sale indiscretion of Master, - • ib. 

22. Not proper to adjourn upon bid of a stranger, - - 218 
23« Court will direct a postponement in case of some public cafaun- 

ity, - - - - - - ib. 

24. As to adjourning upon affidavit of the party expecting to pay 

the money in a short time, • - - - 218 

25. Practice to' take a deposit, •> - - * 220 

26. Resale necessary if purchaser omit this, * . . " . * ^^* 
27* Master may give notice that the sale will be resumed if the. 

purchaser fall, - - - - - lb* 
' 28. Proceedings after the sale»-—Deed*->Receipt— Reports-filing 

mortKage, - - - - - - ib. 

29. English practice of procuring a report of purchase and con- 

firming it first, - .... 221 

30. Approved of by Chancellor Kent, - . . ib. 

31. This course advisable and why, - - - • ib* 

32. Period at which the estate is in the vendee is from confirma- 

tion of this report, - - - - - ib. 
33.. Established doctrine that if a contract of purchase is com- 
pleted, the estate is regarded as having been in the vendee 

from its date, - - - • - 222 

34. Opening Biddings, - .... ^£3 

35. May be done in England always upon a sufficient advance, 

before report of purchase confirmed, - - - ib. 

36. Course of practice upon it, - - - - ib. 

37. Resale, if allowed, . - - - - - ib. 

38. Practice has not prevailed in New York, - - - 224 

39. Objections usually made to it, - - » - ib. 

40. Payment of Incumbrances, - - - 2526 

41. Purchaser may appropriate part of his purchase money in 

discharge of*^ incumbrances, - - ib. 
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42. Upon notice i^nd application to the court, - - - S77. 2r8 

43. Ground of the reUetgiTen, - - - 228,9 

44. Court n^arrants the regularitj of the proceedinga before it. Pur- 

chaae shall not be invalidated by errors of fenn, - 229 

45. jStifr«^u/eof purchaser allowed, « - ^ ib. 

46. But upon affiaavit of no under bargain, • - 250 

47. Parties interested in responsibility of substituted person, - tb. 

48. Inquiry into tUU, - - - - 2S1 

49. Euglish and Irish practice, - - ^ ib. 

50. Purchaser admitted into receipt of rents from quarter day pre- 

ceding the purchase, r -* - ib. 
91. Jf the purchaser oUects to the title and would procure his dis- 
charge, and the crepoait, he may move for an order of refer- 
ence, T - - •- r ib. 
52. Order and course of proceeding upon it^ • * 251, 2 
^3. Exceptions lie to a report of title, - - 23S 

54. Court will not compel purchaser to take a doubtful title, - ib. 

55. As to costs on such a proceeding, - - ib. 

56. Course where purchaser neglects to complete his purchase, - 233 

57. JVrxl.— r'Where the parties are willineto release him, - - ib. 

58. 'Second-'- Ad verse proceeding to perfect purchase, - 234 

59. Attachment may issue, - • - diu 

60. Cause of proceeding, - ^ . 254, 5 fi 

61. Motion for a resale, and that purchaser pay any deficiency, 236 

62. A party taken under an attachment for not paying such cie- 

ficiency, may be bailed for the limits, - - 236^ 7 

0^. IDourt will assist the purchaser to get possession by writof as« 

aistance, - . . £3^ 

64. Course of practice to obtain, and execute, « - 238 

65. Writsof execution of decrees,-— observatioDS upon, - 239 

66. Tenants unless parties, cannot be dispossesseil by the pro- 

cess of the court, . . . 049 

SCANDAL— Sec Impertinence. Answer 59. 
SEPARATE REPORT--See Bt^rt. 
3BRVICE— OF SUMMONS— See Summm8, 

PTATE OF FACTS.— It^ nature, - . . - 36 

SUMMONS. 

1. Rule of Court of Ch'y. respecting, . - - 1 

2. As to Form of— English do, ;- -^ - - 2 
8. Time of return, - - . . - ib. 

4. By whom drawn, - - . - ' - ib! 

5. Mode of service, - - . - - ib. 

6. If bill taken pro confesso when served, - - " 2. S 

r. Service on an ofilcer of Court, - . . 3 

n ^rnruP*"^^ prosecuting or defending by special order, I s 

p. When adverse solicitor resides in another County. - - ih 

See also Unaerwniing. ^' ■ 
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T. 

TRUSTEE ALLOWANCE TO— See Commiagions. 

Infant trustee — See It^arU, - • • 19 

U. 

UNDERWRITING A SUMMONS. 

Object of, - - - - 3 

Mod^ofin England, « - - 3, 4 

Do. State of N. York, - - ib; 

V. 

VOUCHERS. 

Are prima facie cMridence of disbursements - * 81 

■ w, 

WIFE. * 

Allowance to on divorce.— See Divorce. 

WTTNESSS. 

1. Testimony of a party examined as a witness for another 

party, when legal, - -. - - - 18 

fi. When a Master may examine witnesses, - - 40 

5. Order to inquire sufficient as to facts not examined to before 

hearing, and the witness not before examined, - •> ib. 

4. Special order requisite when the same witness is to be exam* . 

ined to different facts, - - - - ib, 

. 5. Whether new witnesses can be examined to facts examined 

to before hearing, - - - - 43 

6. Cases and observations upon this point, - 43 & 45 

7. Witness not to be examined to the same facts to which he 

was examined before hearing, - • - 45 

8. Nor twice before the Master, r •» - 46 

9. Mode of procuring the testimony of witnesses, • <• 4r 
lid. When resident in the same county, . • -» - ib. 
11. Summons irregular, - « - - ib. 

. 19 . When resident in a different county, - - - 49 

13. In another state, or foreign country, - - - 51 

14. It is not necessary that the names of the witnesses should be 

in the commission - - - - - 52et seq. 

15. Mode of examining witnesses in England by interrogatories 

filed with the examiner, - - » • 55 

l6v Masters have the power, but it is seldom exercised, - 56 

17. Open and oral examination employed in New -York, - 57 

18. Power of Masters in rejecting testimony and quesitions - ib. 

19. Order to be obtained if a Master iipproperly reject testi- 

mony, - - - - - 58 

$0. Where he improperly admits^testimony, ^n order to suppress 

may be obtained, . - ' - - - - 59 

21. In some cases exceptions would be proper, - •66. 

22. A witness objecting to answer, demurs in writing, - ib. 
f2l3. Practice in such case, - * ^ - - 61 — 63 
24. Impertinence of interrogatories for examination of witnesses 

See Impertinence, . . - . 24 ^^ 
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TO THE FORMS IN THE APPENDIX. 

A. 

Afficbvit Service Summons, - - - 2 

Do. of Production Bookt, &c« - - .4 

Allowance of Interrog;atorie8, - - . . 7 
Account Bhewing result of charging intereat on a debt, and crediting 

it on pajmento, - - - • - 30 
Account in a cause a|ipljing excess of payment always in reducing 

the principal, - - - - - SI 

Same account with quarter-yearly rests, - - - St 

Same account with intereat on the yearly balance^* - - 35 

Same compounding the interest, - - - « 34 

Same computing compound intereat by scale No. 36. - • 35 
Scale of the gain for each of 20 years by compounding interest, with 

the annual per centage, - - - - ' • 56 

Affidavit of sureties on appointing guardian, - - 33 

Do. committee lunatic, - 44 

Do. receiver, - - •48 

Do. of comnittee on passing acoounts, - « - 5i 

Do. guardian, &c. - - - - 53 

Advertisements for creditors under decree, - * - 56 

Affidavit, service and refusal to deliver possession, * 66^ 69 

Attachment for not complying with the order of court, - ^9SL 

Affidavit in case of an attachment, - - 83 

B. 

Bond of guardian of infant, •* - - - 41 

Do. of committee of lunatic, - - - • - 46 

C. 

Clause in a decree to autiiorize production of books, &c. • 3 

Certificate of default not producing, . - - - - 5 

Do. where some are withheld, - - . . 6 

Certificate of examination not being filed, - . • § 

Do. or reference of examination for insufficiency* - - 1 1 

Do.of party not attending on oral examination; - - 13 

Do. of insufficiency of an oral examination, « - 17 

Charge against an executor, - . . - 18 

Do. of a creditor coming in under a decree, - - 19 

Certificate of a commission to examine being necessary, - M 

Do. of approval bond committee, - - - 46 

D. 

Dischar^, form of, - - - - - 91 

Depositions, caption of, - - - - SS 

Demurrer of witness before a Master, - - •ST 

Decree of sale of morteaced premises— ordinary and special form, 59^ 
Decree of sale of remaining mortgaged premises to discharge a ba* 

lance rejported due with costs, - - - - fll 

Decree ordering a bidder to pay the difference between the first ■ 

and second sale of an estate with costs for not complying with the 

terms of sale, ... . . * 81 

E. 

Examination, form of, - - ... - 10 

Further do» objecting to answer, - • 12 
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Oral farm of, - - - , 

Do. Objecting to answer* - - ' - 

Exceptions to an answer for insufficiency, 
Enrollnent of a decree of sale, 

G. 
Gaardianof an Infant^ - - 

I. 

Interrogatories for examination of parties, . ^ . 

Jurat to an examination, . - - - . 

Injunction to deliver possession of lands pursuant to decree, 
Jurat to an answer, - - - . 

Do. if the answer of a corporation* 
Do. of Answer of a foreigner, • 

M. 
Ifasters deed of mortgaged premises*— form of» 

* O. 

Oathof party on an oral examination . • . 

of a witness, ... 

Otnections to a Master's report, . . . 

Order to deliver possession of mortgaged premises sold by a Mas- 

/ter \m pursuance of a decree. ... 

Order for injunction to deliver possession of lands. 
Do. for writ of assistance, - . - . . 

• P. 

Petiti<fl| for appointment of a guardian, ... 

Petition for a further sale of the mortgaged premises to satisfy the 
sum reported due with costs. 

R. 

Report on a bill fo» redemption, • - . 

Do. on approval of a Guardian, 

Do. reference a» to Infant Trustee, - ... 

lUi. approval Committee - . ' . 

Do. Do. Receiver, - - 

Recognizance of Do. ... 

Report on passing accounts committee. 
Report on reference to settle alimony, &c. 

Do. on Bond and mortgage— Infants concerned. 

Do. of sal^ of mortgaged premises. 

Do. upon exceptions, - 

Do. orimpertinence of a bill. 

Do. of impertinence of interrogatories, - - 

Summons form of, - - . . 

English form, - . - • . 

State of Facts on a reference, • - . 

Subpoena form of for witness, - <. - ^ • 

Scale of the gain for eac^i of 20 years by compounding interest, with 
the annual per centage, - . . 

State of facts and proposal for approval of a Guardian, 
Do.- on Do. Committee Lunatic, 

Do. on Do. Receiver, - . . 

Do. on reference to settle alimony, - - 

W. 

Writ of execution for possession, - . . . 
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, ^ TABLE OF EftRATA/c^vH^^w.^ d-.. 

Pag^ 10 line 16 after word ^^ cause^^ insert a period, and commence the word ^ wliui^- 

with a capital . 
y^ „ ,, 18 dele the period after word ^^made^'and insert a aemi- colon after weed 

'' nisi.^' 
„ „ „ 20. between words " day" and » is," insert " and" — and after word '* day'' 

insert a comma, 
j, 11 and Passim for "Elden" read **Eldon." 

„ 17 line 16, Between words " directly" and " Xxt*'^ insert " contradictory." 
„ 19 „ 26 for " came" read "come." 
„ „ „ 27 for '* particips" read " particeps." 



^ 21 „ 16 for *^ charging" read ^^ changing.^ 

,/ 33 „ 12 dele ^^ u" in'^ refusuaP'. Line 13 dele «^ the.^i^ 

„ 49 „ 36 for " opinion" read " option." 

„ 66 „ 11 for " supposing" read " sui^ressing*'' — 

„ 63 „ 2 for " witnesses^' read " witness."—- - 

„ 64 „ 24 for " the'' read " for." 

„ 68 „ 10 for '^ admits" read '^ omits/' 

it "^ ^ ' 21 for " summoners'^ read ^^ war rants.'' 

„ 73 „ 26 for " excepting" read ^'ezceptionB.'' 

„ 82 transpose the maiginal references to Peyton ▼. Greeh to 7 line from bot- 

tom opposite words *' Thii Court.*' 

4, 96 „ 18 for '' charged" read " charge.". 

„ 109 „ 11 from the bottom dele ^' true.'' « 

„ 113 „ 13 for " reputed" read '* reported." 

„ 130 „. 2 from bottom for " his" read " this." - , 

„ 140 ,^ 4 from bottom between " usufruct" and '' all" insert ** of." 
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„ 167 „ 4 from bottom for "corrects" read " porrects. 

„ 175 „ 9 For " blandities" read " blanditih." 

j, „ „ 13 For " morito" read " marito." 

„ „ „ 17 for " habttcrite," read " habuerit." 

„ „ „ 19 for " divortu," read " diFortu." 

„ „ „ 24 for " out" read " aut," 

„ 188 „ 10 for " simple" read " single." 

5, 196,, 7 for " principal'* read " principle." 

„ 197 „ 16 for " his" read " its." 

„ 200 „ 27 dele « than." 

„ 202 „ 27 for " on" read " or." 

„ 209 „ 15 for " in" read »' is." 

218 „ i for" mortgage" read ** mortgagee.'' 

234 „ % for "curio'* read "curiae." 

247 „ 5 for" mortgagee" (first in the line) read " mortgfl^r." 

267 „ 4 from bottom for "on" read " or." 

260 „ 7 from bottom between " may' and " in'* insei;^ ** ask^ 

261 „ 3 between " leading" and " the" insert " to." 
269 „ 12 after " estate" insert " defendant claimed title, and insisted" dele 

" and." 

„ 3 from bottom for " accepted" read " excepted." 

273 „ 29 for "brought" read'* bound." 

281 „ 34 for " in 1782" read " prior thereto." 

286 „ 15 Dele" no." 

801 „ 13 for *' disavering'* read " discovering." 
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JJ 322 „ 27 for " thie" read " thus." 

„ 323 „* 9 from bottom for " answer" read" Bill." 



334 „ 19 for " impossible" read « possible." 
344 last line after "goods" insert " were." 



• The publishers regret, that the errors in this work arc so numerous. This may be at- 
tributed to its having been printed at a distance from the author's residence, and the 
proofs not haying been revised by him. They suggest to the reader the propriety of cor- 
recting the work, by the table of errata. 
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